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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,098 


ROGER MACHANIC, 
Appellant, 


KATE STOREY 


Appellee. 


Appeal from Order of the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from the final order of the United States District 
Court for the District of Columbia directing a verdict for defendant- 
appellee. Jurisdiction of this case was acquired in that court by a 
negligence action maintained under Title 11, Section 306, District of 
Columbia Code (1951 Edition). Jurisdiction of this Court is founded 
on Title 28, United States Code, Section 1291. 


2 
STATEMENT OF THE CASE 


On July 4, 1960, appellant and appellee, who had known each other 
since January,1960 @A11) were returning from Butler, Pennsylvania 
where they had spent a Fourth of July holiday week end (JA 12-13). Ap- 
pellee had invited appellant to accompany her to Butler to visit her rela- 
tives JA11). Appellant and appellee left for Butler from Washington, 
D. C., at approximately 8:00 A.M., July 2nd, and both parties took turns 
driving. Appellee drove approximately fifty to seventy-five miles on the 
Pennsylvania Turnpike WA 12). The car used on the trip was a 1957 
Volkswagen sedan, with run roof, owned by appellant (JA 11). The parties 
commenced the return trip to Washington, D. C. at about 3:00 P.M., July 
4, 1960, and appellant started to drive. After approximately one hour, 
and after the parties had been on the Pennsylvania . Turnpike, appellee 
upon her own Suggestion took over the driving. At this time appellant 
was a little sleepy and fell asleep after approximately five minutes had 
elapsed GA13). Neither during the time he was awake, nor at any time 
previously , did appellant have any apprehension about appellee's opera- 
tion of the car or ability to drive (JA 12,13, 21). The Pennsylvania Turn- 
pike is a dual highway consisting of four 12-foot lanes, separated in the 
middle by a 10-foot medial strip, and bordered on both east and west by 
a 10-foot berm (shoulder) (JA 45). The weather on July 4, 1960 was dry 
and clear, and visibility was good (JA 6,15, 40). After he fell asleep, 
the next thing that appellant recalls is that he awakened suddenly and felt 
a violent swerve in the car and a strong centrifugal force in his stomach, 
which he described as being similar to the feeling of being in a roller 
coaster which was leaving the tracks. He reacted instinctively to what 
he felt was a desperate situation and reached for the wheel (A 13, 14, 
23). He did not see or observe anything about appellee (JA 25). At the 
same moment that he made contact with the wheel with both hands he was 
flung through the closed sun roof and onto the turnpike (JA 13,14, 39). 


This event was witnessed by 2 Pennsylvania State Police trooper, who 


was on 2 stationary patrol approximately 800 feet away (JA 35, 36, 45). 
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He observed the car leave the turnpike and ride over the berm directly 
into the embankment, go into the air, make one complete turnover and 
land on its wheels onto the turnpike (JA 39, 41). At the same time, he 
observed appellant go through the roof head first and soar at a distance 
of twenty-five to thirty feet straight up into the air (GA 39). The police 
officer immediately drove to the scene of the accident, took care of the 
injured parties and then made an investigation (JA 38, 41, 42). At the 
point of impact where the vehicle hit the embankment the berm was 
twelve feet in width and the embankment was twelve feet high (JA 40). 
There were no skid marks or other evidence that the car had skidded 
(JA 41, 42). The dust tracks made on the berm by the tires indicated 
that the car went off the highway at a graduated slant or angle of 45° (JA 
41). The police officer observed that the tires and tire treads were all 
in good condition and that all the tires were inflated (JA 39, 44). The 
left front tire was leaking slightly and deflating due to the fact that the 
rim on which the tire was mounted had been damaged severely to the 
point where it was unable to hold air (A 39). 


Upon being interrogated by the police officer approximately 45 min- 


utes after the accident, appellee gave the officer no probable cause for 
the accident and upon being asked if anything had happened to the automo- 
bile she replied in the negative (JA 43, 44). 


As a result of this accident appellant suffered a comminuted frac- 
ture of his left leg and other injuries (JA 7). On several occasions after 
the accident appellee told appellant that she didn't know how the accident 
happened, and also that she didn't know how she lost control of the car 
(JA 29, 30). : 


On his direct examination plaintiff testified that from the time he 
awoke until the time he was flying through the air only a fraction of a 
second had elapsed, and in that fraction of a second he didn't have con- 
trol of the car in any way (JA 14,15). During his cross-examination ap- 
pellant testified that he touched the wheel with both hands for a fraction 
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of a second (JA 22-27), in an attempt to get the car back in control (JA 


25,28). He further testified on cross-examination that there wasn't time 
to observe where the car was, what the appellant was doing, or whether 
or not the car was on the highway when he woke up (JA 25, 27, 28). Ap- 
pellant was also cross-examined as to the length of time the left front 
tire had been on the car, and as to whether or not he had made statements 
prior to the trip to the effect that the tires were bad (JA 16-19). Appel- 
lant denied having made such statements (JA 19). 


The trial Court directed a verdict after appellant and the police of- 
ficer had testified, on the ground that there was insufficient evidence of 
negligence to go to the jury (JA 49, 50), whereupon appellant thereafter 
filed the instant appeal in this Court on May 8, 1962 (A 51). 


STATEMENT OF POINTS 


1. The court erred in directing a verdict on behalf of appellee, 
since there was sufficient evidence of appellee's negligence to go to the 
jury. 

2. The evidence produced by appellant and the police officer, along 
with the physical evidence, established a prima facie case of negligence 
on the part of appellee , and the court erred in directing a verdict without 
any exculpatory evidence having been offered by appellee. 


3. The court erred in holding that a defective tire could have caused 
the accident and that therefore the jury would be required to speculate , 
since there was no evidence that any of the tires were defective or had be- 
come flat prior to the accident, and even if there had been such evidence 
this issue would have been a question for the jury. 


4, The court erred in holding that the accident could have been 
caused by appellee's behavior upon waking up and therefore the jury would 
be required to speculate because: . 
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(1) Appellant testified without contradiction that he did 
not have control of the wheel, and that his contact with the 
wheel was for only a fraction of a second, and in any event 
this issue was for the jury. 


(2) Assuming that appellant had control of the steer- 
ing wheel, appellant's behavior, according to his uncontra- 
dicted testimony, was a result of an instinctive reaction to 
a sudden emergency not of his own making. 


SUMMARY OF ARGUMENT 


Appellant testified that he was sound asleep in the front seat of his 


car which was being operated by appellee with his consent, when he sud- 
denly was awakened by a violent swerve and that an accident occurred 
immediately thereafter and he found himself being flung vertically through 
the air. At the time of the accident the weather was clear and dry. The 
police officer who witnessed the accident testified that the car went off 

the road at a 45° angle, hit the embankment and turned over in the air, 
and landed on its wheels onto the Turnpike. Appellee had exclusive con- 
trol of the vehicle at the time of the accident. Under these circumstances 
such an accident would not have occurred if appellee had exercised due 
care, and therefore a prima facie case was presented by appellant rais- 
ing an inference of negligence sufficient to allow the case to go to the jury. 
At the very least appellee should have been required to present exculpa- 
tory evidence explaining the cause of the accident. At the point where the 
verdict was directed, appellant's evidence remained undisputed and uncon- 
tradicted to the effect that the car had left the road in good weather when 
under the exclusive control of appellee, and that appellee failed to keep 


the car under control. 


The court erred in holding that the accident could have been caused 
by any one of three possibilities, i.e., (1) that the appellee was negligent, 
(2) that appellant caused the accident by grabbing the wheel and (8) that 
there may have been a flat tire, or a defect in the rim or tire. The latter 
two possibilities were not supported by the evidence, and therefore did not 
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provide speculative issues for the jury. Furthermore, appellant would 
have been entitled to the benefit of the emergency doctrine , in the event 
that the issue of contributory negligence or intervening act had been sub- 
mitted to the jury because of appellant's having made contact with the 
wheel, since said behavior was an instinctive reaction to a situation of 
peril not of his own making. On the other hand, the first possibility, de- 
fendant's negligence, was supported by the physical evidence, the circum- 
stances of the accident, and the admissions of appellee as repeated by ap- 
pellant and the police officer that she didn't know how the accident hap- 
pened or how she lost control of the car. Appellant was not required to 
explain the mechanical, mental, or muscular lapse which caused the acci- 
dent. The court, however, in effect required appellant to explain away all 
the possible causes of the accident. In directing the verdict the court 
failed to construe the evidence in favor of appellant and usurped the prov- 
ince of the jury in a case where there was much more than a scintilla of 


evidence of negligence on the part of appellee. 


ARGUMENT 


I. 


THE COURT ERRED IN DIRECTING A VERDICT FOR 
APPELLEE WHEN APPELLANT'S EVIDENCE PRESENTED 
A PRIMA FACIE CASE WHICH RAISED AN INFERENCE OF 
NEGLIGENCE SUFFICIENT TO GO TO THE JURY. 


The court in his ruling upon appellee's motion for directed verdict 


held in part as follows: 


"There are three possibilities, on the basis of the 
evidence, as to what caused the accident. It may have 
been some inattention on the part of the defendant in per- 
mitting the car to leave its path. It may have been the 
sudden action of the plaintiff in grabbing the wheel that 
caused the accident, or it may have been a defect in the 
rim or tire , because the officer, when he inspected the 
car after the accident, found that the left front tire was 
gradually deflating and that the rim on which it was 
mounted had been damaged. Now that damage could have 
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occurred in the accident. It could have existed previ- 
ously. Consequently the jury would have to speculate as | 
to which of the three causes was responsible for the 
accident. It is well settled in this jurisdiction, at least, — 
that when the evidence is capable of proving either one 

of two or more possibilities, it does not prove any one. 
There is not even any basis upon which the jury could 
draw a probability, or infer a probability, that one or the: 
other cause was responsible for the accident. 


In view of these circumstances the Court has no 
alternative but to direct a verdict in favor of the defend- 
ant on the ground that there is no substantial evidence of 
the defendant's negligence justifying the submission of 
the case to the jury, and this will be the order of the 
Court." (A 49-50). 


This reasoning is completely contrary to the law of Pennsylvania. 


Since the accident occurred in Pennsylvania the law of that state is gov- 
erning upon the issue of liability, Paxson v. Davis, 62 App. D.C. 146, 65 
F.2d 492 (1933), cert denied, 290 U.S. 643 (1933); Rubenstein v. Williams, 
61 App. D.C. 266, 61 F.2d 575 (1932), and both parties understood that 
the case would be tried under the substantive law of Pennsylvania (Tr. 5). 
Under the law of that state, appellant presented a prima facie case of 
negligence by testifying that the vehicle left the road in good weather for 
no apparent reason when under the exclusive control of appellee (GA 13, 
14,25). Under such circumstances, a jury question would have been pre- 
sented on the issue of defendant's negligence even if appellee had offered 
an explanation as to why the accident occurred. In Watford v. Simon, 163 
F. Supp. 664, 665 (E.D. Pa. 1958), the facts were almost identical to those 
of this case, in that the car driven by the defendant left the road for no 
apparent reason injuring the plaintiff passenger. In that case, however, 
the defendant testified that he was blinded by the lights of an oncoming 
vehicle, The court overruled the defendant's motion for judgment not- 
withstanding the verdict, stating: 
"Defendant has moved for judgment notwithstanding 
the verdict’on the ground that the jury should not have been 


permitted to infer that he was negligent. We permitted the 
case to go to the jury on the basis that the car was in the 
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exclusive control of the defendant and the accident was 
such as does not normally occur. Kotal v. Goldberg, 
1953, 375 Pa. 397, 100 A. 2d 630. Defendant as the only 
eye witness, all the passengers including the plaintiff 
being asleep, testified that he was blinded by the light 
of an oncoming vehicle. Defendant argues that this ex- 
planation should have been conclusive and a directed 
verdict should have been entered in his favor... We 
believe that the reasonableness of his testimony and his 
credibility were questions for the jury, and as such, if 
they disbelieved him, a verdict in favor of the plaintiff 
would have been proper. 


It is our opinion that the physical facts inferred 

negligence because in the usual course of events, an ab- 

normal occurrence, such as this accident, does not oc- 

cur. It was, therefore, up to the jury to reconcile the 

defendant's testimony with the physical evidence." 

Since in the instant case no unusual circumstances had been made 
apparent indicating why the car left the road, the issue as to whether or 
not appellee was negligent a fortiori should have been submitted to the 
jury. 

Similar expressions found in other Pennsylvania cases of the "ex- 
clusive control" doctrine are entirely applicable to the present case. The 
doctrine perhaps is best described as follows: Where the vehicle is un- 
der the exclusive control of the defendant, and the accident is such as in 
the ordinary course of events would not have occurred if due care had 
been exercised, the happening of the accident, unexplained, affords an 
inference that it occurred from lack of due care, and a person injured 
as a result of the vehicle leaving the road has no legal burden to explain 
the mechanical, mental or muscular lapse which precipitated the acci- 
dent. Maltz v. Carter, 311 Pa. 550, 166 A. 852 (1933). Knox v. Simmer- 
man, 301 Pa. 1, 151 A. 678 (1930); Brewer v. Brodhead, 341 Pa. 384, 19 
A. 2d 117 (1941); Kotal v. Goldberg, 375 Pa. 397, 100 A. 2d 630 (1953); 
Hopshire v. Yesenosky, 157 Pa. Super. 545, 43 A. 2d 351 (1945). In Knox 
v. Simmerman, supra, the Court was careful to point out that the case 


was not one of res ipsa loquitur since negligence was presumed not from 
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the mere happening of the accident but from the circumstances under 


which it occurred, i.e. the accident was such that under normal conditions 
would not occur, and therefore its so happening, unexplained, would justi- 
fy a jury in presuming that the defendant was negligent. : 


Appellant contends that the above proposition is a reasonable rule 
by which liability in cases such as the present one can be determined. : 


Appellant testified and it was stipulated that at the time of the acci- 
dent the weather was fair, visibility was good, and the road was dry GA 
6,15,40). There were no facts presented by appellee showing unusual 
circumstances, such as skidding on wet pavement, that would take the 
case out of the ordinary course of events. The police officer testified 
that the car went off the road at a 45° angle, and that there were no skid 
marks (JA 42). Even if an unusual event had been claimed by appellee , 
the case still should have been submitted to the jury under proper instruc- 
tions. Watford v. Simon, supra. | 


Appellant testified and it was stipulated that he was asleep immed- 
iately prior to the accident (JA 6,13). He further testified that appellee 
did not appear sleepy, or in any way unable to properly drive the vehicle 
(JA 13, 21), and that he had turned over the driving to appellee: GA 13, 
25). Under these circumstances, none of which were contradicted or dis- 
puted, there can be no question that appellee had exclusive control of the 
vehicle at the time of the accident. Stafford v. Roadway Transit Co., 165 
F.2d 920, 922 (3rd Cir. 1948); Kocher v. Creston Transfer Co., 166 F.2d 
680, 686 (3rd Cir. 1948); Speir v. Ayling, 158 Pa. Super. 404, 45 A.2d 385 


: There are apparently no cases in the District of Columbia which expressly 
set forth the exclusive control doctrine. However, the court is referred to 
Schwartzbach v. Thompson, Mun. App. D.C. 33 A.2d 624 (1943) and Bonbrest v. 
Lewis, Mun. App. D.C. 54 A.2d 751 (1947). Both of these cases held that the plain- 
tiff made out a prima facie case upon evidence that the defendant's car had col- 
lided with plaintiff's parked vehicle and there was no evidence of the cause of the 
collision, and proof that the defendant struck a parked vehicle may furnish some 
evidence of negligence and put the defendant on his proof. 


({946). In Kocher, supra, the court held that "mere ownership of the 
vehicle, or absent ownership, even the absolute right to control who could 
drive it, is not the test [of control]. The test is who was in charge of the 
actual operation of the vehicle at the time of the accident." In Speir v. 
Ayling, supra, the court held that the owner gave up control to his per- 
missive driver, and that the owner had no control of the driving of the 
vehicle at the time of the accident. In Stafford, supra, the court held that 
where the owner fell asleep after turning the control of the vehicle to an- 
other as permissive driver,it would have been impossible for the owner 
to have exercised control, stating: 
‘While Stafford and Barringer were engaged ina 

joint enterprise, a common outing for pleasure , there 

was ample support for the trial judge's finding that Staf- 

ford had turned the entire control of the car over to 

Barringer as his permissive driver and had no right to 

share in the control of the car at the time of the accident. 

Indeed, being asleep, it would have been impossible for 

him to exercise such control.” 

Therefore, it is submitted that all of the elements of the exclusive 
control doctrine were clearly present in the instant case, i.e., appellant 
was in exclusive control of the vehicle at the time of the accident; there 


was no explanation for the cause of the accident and the accident was 


such as in the ordinary course of events would not have occurred if due 


care had been exercised. Appellant had therefore raised an inference 
of negligence sufficient to go to the jury. This inference was strength- 
ened considerably by the testimony of appellant and the police officer 

of admissions made to them by appellee that she did not know how the 
accident happened, that there was no probable cause for the accident, 
that nothing had happened to the vehicle and that she didn't know how she 
lost control of the car (JA 29, 30, 43,44). This testimony would have 
made any exculpatory explanations by appellee highly suspect. However, 
appellant didn't have the opportunity to cross-examine appellee nor was 
she required to testify in order to counteract the inference of negligence 
imposed upon her by the prima facie case presented by appellant. 
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THE COURT ERRED IN ATTRIBUTING A POSSIBLE CAUSE OF 
THE ACCIDENT TO A DEFECTIVE TIRE, SINCE THERE WAS 
NO EVIDENCE JUSTIFYING SUCH AN INFERENCE, AND EVEN 
IF THERE HAD BEEN, THIS ISSUE WAS FOR THE JURY. 


The court apparently refused to allow an inference of negligence 
on the part of appellee to go before the jury because in the court's opin- 
ion the accident could have been caused by two possibilities other than 
the negligence of appellant, and that when the evidence is capable of prov- 
ing either one of two possibilities, it does not prove any one and that it 
would be necessary for the jury to speculate (JA 49, 50). Appellant sub- 
mits that this reasoning may constitute a correct proposition in an appro- 
priate case such as Kenney v. Washington Properties, 76 App. D.C. 43, 
128 F.2d 612, 615 (1942), where the plaintiff, the administratrix of a de- 
ceased who was found on the pave ment below a window of his hotel room, 
charged negligence on the part of the hotel in failing to provide adequate 
and proper safeguards for the windows. In that case this court in uphold- 
ing a verdict for defendant directed by the lower court held quite logically 
that the jury should not have been allowed to guess or speculate as to how 
or whether the deceased fell through the window, stating: "We have often 
said that, while a satisfactory conclusion may be reached through an in- 
ference from established facts, there must still be facts proved from 
which the inference can be drawn. No inference of fact may be drawn 


from a premise which is wholly uncertain." 


Certainly the fact that a dead body was found below a hotel window 
provided an uncertain premise upon which to infer negligence. However, 
in the instant case the facts established a solid premise upon which negli- 
gence on the part of appellee could be inferred. There can be no ques- 
tion that the car left the road when under the control of appellee. As the 
following will show, the evidence concerning the tires and plaintiff's con- 
tact with the wheel left no room for "speculation," in the sense of guess- 


ing or conjecture referred to in Kenney v. Washington Properties, supra. 
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The police officer testified that the tires at the time of his inspec- 
tion after the accident were "all in good condition" (JA 39) and that "all 
the tire treads were in good condition" (JA 44). He further testified that 
all the tires were inflated at the time of his inspection, and that the left 
front tire was “leaking slightly and deflating, in the process of deflating 
...for the very apparent reason, the rim on which the tire was mounted 
had been damaged severely to the point where it was unable to hold air 
any more" (JA 39). Since the police officer was 800 feet away at the time 
of the accident (JA 38, 45), and since he took care of the injured parties 
prior to making his investigation (JA 38, 42), considerable time elapsed 
before he examined the tires. Therefore the air from the left front tire 
could not possibly have escaped prior to the accident since the tire was 
slowly deflating when the police officer examined it several minutes after 


the accident. 


The police officer further testified that the car went into the air, 
made one complete turn, and landed on its wheels. From this testimony, 
the court reasoned that "[appellant] may have had a flat tire’ (GA 47), 
or that 

"it may have been a defect in the rim or tire, because the 

officer, when he inspected the car after the accident, 

found that the left front tire was gradually deflating and 

that the rim on which it was mounted had been damaged. 

Now that damage could have occurred in the accident or 

it could have existed previously” (JA 49). 

Appellant submits that such reasoning is in itself pure speculation 
and an unjustified inference from the facts adduced by the police officer, 
and in any event was an invasion of the province of the jury. Baltimore 
& Ohio Railroad Co. v. Postom, 85 App. D.C. 207, 177 F.2d 53 (1949). 
This is especially true since the police officer's testimony concerning 


the tires was unchallenged on cross-examination. ? Neither was his 


2 The Court is referred to the bench colloquy between defense counsel and the 
lower Court where the Court appeared convinced that the police officer's testi- 
mony was favorable to appellee, and so informed defense counsel at the outset of 
his cross-examination (JA 44). 
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testimony contradicted in any way by appellant's testimony. 


In Baltimore & Ohio Railroad Co. v. Postom, supra, Judge Holtzoff, 
sitting by designation, sets forth an excellent statement of the law appli- 
cable to the instant case: : 


"If substantial evidence is presented, which, if 
credited, would sustain a verdict in favor of one party or 
the other, the case should be left to the jury. Itis not 
for the court to weigh the evidence on both sides of a 
contested issue. To do so is the function of the jury. If 
the evidence is conflicting, the conflict must be resolved — 
by the jury. If divergent inferences may be drawn from © 
the evidence, the selection of the proper deduction is 
also a function of the jury. If the evidence is contra- 
dictory, the process of reasoning followed by the jury 
may comprise two steps: first, to determine. which ac- 
count of the incident to accept; and second, to decide 
which of two or more possible inferences should be 
drawn from the version so adopted. From the mere 
fact that the evidence permits two or more possible in- 
ferences, it does not necessarily follow that the evidence 
is not substantial and is not sufficient to sustain the 
jury's finding. To be substantial, the evidence need not . 
point entirely in one direction. The trial court on 2 mo-' 
tion for a directed verdict must view the evidence from | 
the standpoint most favorable to the adverse party. It 
must assume that the jury may resolve the conflict 
against the moving party, and from the facts as found 
draw the inference most favorable to his opponent. If 
there is substantial evidence from which such deduc- 
tions can be made, the motion must be denied, as the 
jury is clothed with the function and power of determin- . 
ing whether to make them!’ (177 F.2d 54, 55) (emphasis : 
supplied) 


It is a well established principle that on motions for directed ver- 
dict the evidence must be construed in favor of the opposing party and 
that the opposing party is entitled to every legitimate inference that can 
be drawn from the evidence. Speirs v. District of Columbia, 66 App. D.C. 
194, 85 F.2d 693 (1936); Walford v. McNeill, 69 App. D.C. 247,100 F.2d 
112 (1938); Boaze v. Windridge & Handy, 70 App. D.C. 24, 102 F.2d 628 


(1939); Hellweg v. Chesapeake & Potomac Tel. Co., 71 App. D.C. 346, 
110 F.2d 546 (1940). 


Appellant contends that the court in the instant case failed to com- 
ply with the law set forth above, in that it directed a verdict partially on 
the basis of its completely implausible inference which it drew from the 


evidence concerning the left front tire, when the only plausible and legit- 
imate inference to which appellant was entitled was that the leaking of air 
occurred after the accident, and that the rim was damaged as a result of 
the car having landed on its wheels, and that in any event, a damaged rim 
would not have caused the accident unless it was accompanied by a blow- 
out. In any event, the jury should have been allowed to select the proper 
deduction from whatever divergent inferences could be drawn from the 


testimony concerning the tires. 


i. 


THE COURT ERRED IN ATTRIBUTING A POSSIBLE CAUSE 
OF THE ACCIDENT TO THE BEHAVIOR OF APPELLANT, 
SINCE THERE WAS NO EVIDENCE JUSTIFYING SUCH AN 
INFERENCE, AND EVEN IF THERE HAD BEEN, THIS ISSUE 
WAS FOR THE JURY, WITH APPELLANT BEING ENTITLED 
TO THE BENEFIT OF THE EMERGENCY DOCTRINE. 


The court, in holding that there was a third possibility as to how 
the accident occurred, stated: "It may have been the sudden action of the 
plaintiff in grabbing the wheel that caused the accident" (A 49). Again 
the court usurped the province of the jury by inferring from appellant's 
own testimony that his action in Some manner caused the accident. Ap- 
pellant insisted on both direct and cross-examination that he only touched 
the wheel for a fraction of a second, and that he had no control whatso- 
ever over the car (JA 15, 22-28). On the basis of this testimony the court 
should have allowed the jury to make the legitimate inference that appel- 
lant did not have control of the wheel and did not cause the accident. How- 
ever, the court again failed to view the testimony in favor of plaintiff ,and 
instead drew the highly illogical inference that appellant's action in reach- 
ing for the wheel could have caused the accident. The court completely 
disregarded appellant's testimony to the effect that he never had an op- 
portunity to control the wheel in any way, and apparently was influenced 


15 


by the “admissions” brought out from appellant's deposition on cross- 
examination, as evidenced by the bench colloquy between the court and 
plaintiff's counsel (JA 34). However, appellant did not once deviate on 
his cross-examination from his testimony on direct examination that he 
did not have control of the car in any way, and his credibility on this point 
was an issue for the jury. Old Dominion Stages v. Connor, 67 App. DC. 
158, 90 F.2d 403 (1937); Walford v. McNeill, supra; Baltimore & Ohio 
Railroad v. Corbin, 73 App. D.C. 124, 118 F.2d 9 (1940). | 


Assuming arguendo that appellant in some manner contributed to 
the happening of the accident by making contact with the wheel, and there- 
fore presenting an issue of contributory negligence or intervening act, 
appellant would have been entitled to the benefit of the emergency doc- 
trine, which is an axiom of the common law accepted both in the state of 
Pennsylvania and the District of Columbia, and which is applicable to 
plaintiffs as well as defendants. Restatement, Torts (1934 Ed.) 8 470; 
Martin v. Statler, 370 Pa. 293, 88 A.2d 49 (1952); Maselli v. Stephens, 

331 Pa. 491, 200 A.590 (1938); Baltimore & Ohio Railroad v. Postom, 

supra; Kelley v. Safeway Stores, Inc., 105 App. D.C. 406, 267 F.2d 683 

(1959). In Baltimore & Ohio Railroad v. Postom, supra, this Court stated: 
"The law is clear that in a moment of unexpected | 

emergency and imminent danger, a person is not held to 

the use of the best possible judgment, or a high degree — 

of prudence that one may be assumed to exercise in an 


interval of calm when there is opportunity and time for ° 
reflection and deliberation." (177 F.2d 56) 


Similarly, in Kelley v. Safeway Stores, Inc., supra, it was held that 


an act done in the presence or under a reasonably well-founded appre- 
hension of impending danger, for the purpose of escaping therefrom, may 
not constitute contributory negligence although it may in fact have con- 
tributed to the production of the injury complained of. 


Certainly plaintiff's graphic and uncontradicted testimony that he 
was awakened suddenly and felt a violent swerve and a strong centrifugal 
force, and that he reacted instinctively in an attempt to get control of the 
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car, Clearly presents a situation of peril or emergency which existed at 


the time he reached for the wheel (JA 13,14). Appellant submits that 
this factor was entirely overlooked by the court in attributing a possible 
cause of the accident to the appellant's "grabbing" the wheel. Even if it 
had allowed the issue of contributory negligence or intervening act to have 
gone to the jury, based on appellant's testimony that he touched the wheel, 
appellant would have been entitled to have these issues counteracted by an 
instruction on emergency or sudden peril. 


CONCLUSION 


It has been shown by the above that only one logical inference can 
be drawn from the testimony in this case and that is that the appellee was 
negligent in failing to keep the car under control, and therefore the case 
should have been submitted to the jury. The jury would have been free to 
accept or reject said inference. For these and all of the foregoing rea- 
sons the verdict directed by the court below should be reversed and the 
case remanded for a new trial. 


Respectfully submitted, 


DAVID MACHANIC 


1007 Ring Building 
Washington 6, D.C. 


Attorney for Appellant 
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JOINT APPENDIZ 


[Filed August 25, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROGER MACHANIC 
4620 - 47th Street, Northwest 
Washington, D. C., 


) 
) 
) 
Plaintiff, , : 
v. ) Civil Action No. 2801-60 

) 

) 

) 

) 

) 


KATE STOREY 
4604 Windom Place, Northwest 
Washington, D.C., 


Defendant. 


COMPLAINT FOR PERSONAL INJURY 
1. The claim of the plaintiff against the defendant is in an amount 


in excess of $3,000.00, exclusive of interest and costs. 

2. At approximately 4:15 P.M. Daylight Savings time on July 4, 
1960, plaintiff was a passenger in a 1957 Volkswagen automobile owned 
by plaintiff and operated by defendant with the permission of plaintiff. 
Said vehicle was proceeding in an easterly direction on the Pennsylvania 
Turnpike in the state of Pennsylvania at or about 63 miles from the Ohio- 
Pennsylvania boundary line, when it suddenly went out of control, hit an 
embankment, and overturned, throwing plaintiff out through the closed sun 
roof and onto the Turnpike. Said event was caused by the negligence of 
defendant, Kate Storey, in that she negligently failed to exercise due care 
and to maintain proper control of the vehicle which she was operating, in 
violation of the Motor Vehicle Laws of the state of Pennsylvania. 

3. At the time the above described event occurred plaintiff and de- 
fendant were returning from Butler, Pennsylvania, where they had been 
visiting relatives of the defendant during the 4th of July holiday weekend. 

4. As a result of the said negligence of defendant Kate Storey , 
plaintiff Roger Machanic suffered four severely comminuted fractures of 


the left leg, internal hemorrhage, bruises on the major portions of his 
back, general internal bruising, two chipped vertebrae, a fractured rib, 
and multiple contusions. Because of his injuries plaintiff will suffer a 
permanent disability in the partial loss of use of his left leg and has suf- 
fered and will continue to suffer severe pain and mental anguish. 

5. As a result of said negligence of defendant Kate Storey, plaintiff 
was hospitalized for a period of one month, and required and will continue 
to require extensive medical treatment plus possible further hospitaliza- 
tion. 

6. As a result of said negligence of defendant Kate Storey, plaintiff 
has been caused and will be caused in the future to lose much time from 
his business with a concomitant loss of income and has incurred and will 
in the future incur large hospital, medical and other expenses. 

WHEREFORE, plaintiff demands judgment against the defendant in 
the amount of $75,000 and costs of this action. 


Pierson, Ball & Dowd 
* * OK 


Attorneys for Plaintiff 
By: /s/ Lowell J. Bradford 


JURY DEMAND 
Plaintiff demands a trial by jury and all the issues contained herein. 


/s/ Lowell J. Bradford 
Attorney for Plaintiff 


{Filed October 6, 1960] 
ANSWER TO COMPLAINT 


First Defense 
The complaint fails to state a claim on behalf of plaintiff against 
defendant upon which relief can be granted. 
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Second Defense 
Defendant admits the occurrence of the accident at the time and 
place alleged in the complaint, involving a Volkswagon automobile owned 
by plaintiff and operated by defendant with the permission of plaintiff; ad- 
mits that the automobile suddenly went out of control and later hit an em- 
bankment; denies that the accident was caused by the negligence of the 
defendant in any of the respects alleged; denies that defendant was operat- 
ing the automobile in violation of the motor vehicle laws of the State of 
Pennsylvania; denies that plaintiff was injured as a result of the negli- 
gence of defendant; and avers that she is without knowledge or informa - 
tion sufficient to form a belief as to the truth of the allegations regarding 
the nature of the injuries to plaintiff, the hospitalization and medical care 
required by him, and his expenses and losses. : 
Third Defense 
Plaintiff failed and neglected to use due care for his own safety at 
the time and place alleged and under the conditions and circumstances 
then and there existing and defendant avers that such failure and neglect 


caused or contributed to cause the accident and the alleged consequences 


thereof. 
Fourth Defense 
The accident was unavoidable. 


PLEDGER & EDGERTON 


| 
By /s/ Charles E. Pledger, Jr. 
* * * 


Attorneys for Defendant 


[Certificate of Service] 


[Filed March 3, 1961] 
INTERROGATORIES PROPOUNDED BY 
DEFENDANT TO PLAINTIFF 
TO: Pierson, Ball & Dowd 

Ring Building 

Washington 6,D.C. 

Attorneys for Plaintiff 

The following interrogatories are propounded by defendant to plain- 
tiff pursuant to Rule 33 of the Federal Rules of Civil Procedure, said rule 
providing that interrogatories shall be answered separately and fully, in 
writing, under oath, by said plaintiff and a copy thereof served upon coun- 
gel for defendant within fifteen (15) days after service of these interroga- 
tories upon you: 

1. Please state all and fully the facts known to you, or to your at- 
torneys, supporting the allegation in the complaint that defendant Kate 
Storey negligently failed to exercise due care and to maintain proper con- 
trol of the vehicle which she was operating, in violation of the Motor 


Vehicle Laws of the State of Pennsylvania. 
2. Please state the full names and addresses of all witnesses known 


to you, or to your attorneys, having knowledge of the facts given in answer 
to interrogatory numbered 1. 

3. Please state the exact citations and complete provisions of the 
Motor Vehicle Laws of the State of Pennsylvania alleged to have been vio- 
lated by defendant Kate Storey. 

PLEDGER & EDGERTON 
By /s/ Charles E. Pledger, Jr. 


Attorneys for Defendant 


[Certificate of Service] 


[Filed March 29, 1961] 
ORDER : 

Upon consideration of plaintiff's objections to interrogatories, de- 
fendant's memorandum in opposition thereto, and after a creme in open 
Court, it is, this 29th day of March, 1961, | 

ORDERED, that objections to Interrogatories Nos. 1 and 2 be, and 
they hereby are overruled, and that answers to Interrogatories Nos. 1 
and 2 be served upon counsel for defendant within ten (10) days of the 
date of this order, and it is further : 

ORDERED, that said objections to Interrogatory No. 3 be and it 
hereby is sustained. 

BY THE COURT, 

/s/ Burnita Shelton Matthews 
Judge 
Seen: 
PIERSON, BALL & DOWD 
By /s/ David Machanic 


Presented By: 
PLEDGER & EDGERTON 


By /s/ R. Harrison Pledger, Jr. 
* * 


[Filed April 7, 1961] 
ANSWERS TO INTERROGATORIES 
_Comes now the plaintiff and in pursuance of Order of Court answers 
Interrogatories Nos. 1 and 2 as follows: 
1. Defendant has indicated to me that she lost control of the vehicle, 
which she was driving during normal driving conditions. According to her 


own admissions made to me, she does not know why she lost control of the 


car. 


2. Kate D. Storey 


Trooper Paul C. Kemp 

P.S. P. B-2 

Gibsonia State Police Barracks 
Gibsonia, Pennsylvania 


Roger W. Cramer 
22071 Libby Road 
Bedford Heights, Ohio 


/s/ Roger Machanic 


[JURAT the 6th day of April, 1961] 


[Certificate of Service] 


[Filed April 6, 1962] April 6, 1962 
PRETRIAL PROCEEDINGS 
Negligence action for personal injuries. 
UNDISPUTED FACTS: 

On July 4, 1960, at about 4:15 p.m., Daylight Savings Time, P Ma- 
chanic was a passenger in a Volkswagen automobile owned by him and 
operated by D Storey with P's permission. Said vehicle was proceeding 
in an easterly direction on the Pennsylvania Turnpike in Pennsylvania. 
An accident occurred and the car hit an embankment when it went off the 
road. 

At the time of the accident the weather was fair, visibility was good, 
and the road was dry. 

Immediately prior to the accident, the plaintiff had been asleep. 

On May 13,1961 D Kate Storey married Robert G. Kessler. (See 
STIPULATIONS as to amendment of caption). 


PLAINTIFF contends that D lost control of the automobile; that as 
a result, it left the turnpike, hit an embankment and overturned, throwing 
P, who had been asleep in the front seat, out through the closed sun roof 
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and onto the Turnpike. P contends that the accident and his resulting in- 
juries and damages were caused by the following negligence of D: 


Failure to keep vehicle under control. 

Failure to give full time and attention to driving. 

Failure to keep vehicle on the road. 
NOTE: P does not rely on any alleged violations of Pa. traffic reg. or laws. 
Personal Injuries: ! 

Four severely comminuted fractures of left leg. 

Internal hemorrhage in abdominal area. 

Bruises on major portions of back. 

Multiple contusions on back. 

Two chipped vertebra. 

Fractured ribs, T10, T-11 and T-12. 

Permanent Injuries: (P 28 years old at time of accident) 

Weakness and limitation of motion and function of left ankle with 

radiation of pain into left leg. aa 

Left leg permanently immobilized to the extent of 25%, preventing 

any running or prolonged exercise. 

Pain and suffering. 

Special Damages: 
Monsour Hospital $439.05 
C-MAmbulance -_ : 10.00 
Dr. Monsour . 360.00 
Jeannette District Hospital . 293.15 
Dr. Perrone 150.00 
‘Dr. McWilliams 20.00 
Dr. Diley 10.00 
Dr. McDonald 20 00 
Suburban Hospital X-rays 10.00 
Suburban Hospital 257.28 
Dr. Johansen 30.00 

r. Rohrbaugh 265.00 Z 


Dr. Cobey 
Rubber Pillow 
Foam Pillow 
Special large shoes 
Anti-swelling pills 
Exercise bicycle 
Taxi fares (estimates) 
Loss of income: 
Reduced salary, 2 months at $200 - 400.00 


Estimates indirect loss of income, 
due to loss of clients during 3 
months' disability, as more par- 5580.00 
ticularly set forth in statement of 
special damages sent counsel for 
D 12/6/60 (copy initialled by Pre- 
trial Examiner). 


5580.00 
Property Damage (otal loss of car) 800.00 


Total $8755.43 


DEFENDANT asserts that the P's automobile, operated by D, was 
proceeding along the proper side of the highway when it suddenly went to 
the right; that D applied the brakes and turned the car to the left; that the 
automobile was back on the highway, headed in the direction that they were 
going, when P, who was asleep at the time, awakened, grabbed the steer- 
ing wheel, pulling it to the right, and the automobile went off the highway 
to the right and hit an embankment. 

D denies all allegations of negligence by her and denies that P was 
injured as the result of any negligence of D. D contends that the accident 
was caused by the sole or contributory negligence of P in: 

Grabbing the steering wheel and otherwise interfering with opera- 

tion of car. 

Maintaining tires of car in defective condition. 

D further avers that P assumed the risk of riding as a passenger in 
the automobile under the conditions and circumstances as they existed at 
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the time, namely, with defective tires on car and going to sleep while D 
was driving car with defective tires. 

D further asserts that even if she be found negligent (which she de- 
nies) the accident and alleged consequences thereof were caused by an 
independent intervening force or act of P over which she had no control 5 
namely, P's action in grabbing or taking hold of the wheel while D was 
driving, and that even assuming D be found negligent, such activity of P 
superseded any negligence of D and was the proximate cause of the acci- 
dent and the alleged consequences thereof. : 

Alternatively, D avers that the accident and the alleged consequences 
thereof were unavoidable. 

STIPULATIONS: 

Facts under "UNDISPUTED FACTS." 

It is stipulated that the caption of the case is amended to name the 
D as "Kate Storey Kessler." : 

It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 

H.E.W. Mortality Table. 

Hospital records (including copy of record of Jeannette Diet Mem. 

Hosp. identified as P's 13; also P's No. 14). 

Hospital bills - P's No. 1 and 2 and 9. 

Bills identified as P's No. 3 to 8 inclusive, 10, 11. 

P's No. 12 - photograph. 

D's No. 1, 2, 3, 4 - photographs (stipulated to have been taken Oct. 

7, 1960). 

D's No. 5 - clipping from Pittsburgh Post Gazette. 

No stipulations made with reference to cancelled checks identified 
as P's No. 15,16, 17. : 


Counsel agree to exchange promptly any medical reports not here- 
tofore exchanged, if any, and agree to exchange promptly any additional 
medical reports which may be obtained. 

Counsel for P has asked the stipulation that P's property damage 
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was $800. Counsel for D states that if he is furnished the basis of this 
claim, he may so stipulate prior to trial, and will advise counsel for P 
whether he will so stipulate on or before April 23. 

Counsel agree to exchange on or before April 23, 1962 the names 
and addresses of all witnesses known to them, including expert witnesses , 
exclusive of impeachment or rebuttal witnesses (filing a copy of said list 
with the Court), and if they learn of any additional witnesses prior to trial, 
will exchange the names and addresses promptly. 

The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by their 
principals. 

Trial attorneys: For Plaintiff - Lowell J. Bradford. 

For Defendant - Charles E. Pledger, Jr. 

TRIAL DATE SET FOR APRIL 30, 1962. 

/s/ Elizabeth Bunten 
Asst. Pretrial Examiner 
Attorneys: 
/s/ Lowell J. Bradford For Plaintiff 
/s/ Charles E. Pledger, Jr. For Defendant 


[Filed May 25, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Monday, April 30, 1962. 


The above-entitled matter came on for trial before THE HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court for 


the District of Columbia, and a jury, commencing at 10:45 a.m. 
* * 5 * oe 
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16 Rieter uec ROGER MACHANIC 
the plaintiff, called as a witness for and on his own behalf, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BRADFORD: 
* * * * * 
18 Q. All right. How long had you known the defendant, Miss Kate 
Storey, now Mrs. Kessler? A. From about January of 1960. 
Q. Could you describe how you met Mrs. Kessler? 
THE COURT: Ido not think that makes any difference. 
BY MR. BRADFORD: 
Q. Were you a good friend of Mrs. Kessler? 
Would you describe your relationship? A. Yes, we were dating. 
Q. Had you ever gone on any trips with Mrs. Kessler prior to July 
4th, 1960? A. Yes, we had been on one trip to Lake George where, over 
the Memorial Day weekend, we visited friends of mine. : 


Q. All right. Do you own an automobile? A. Yes, sir. | 
Q. Did you own an automobile on July 4th, 1960? A. Yes, sir. 
19 Q. What type, what kind? A. It was a 1957 Volkswagen sedan, and 


with a sun roof. 


Q. Would you describe the sun roof, please? What is that? A. Yes. 
The sun roof on a Volkswagen is a canvas top placed upon a metal frame 
that slides manually back and forth to open up. 

Q. Now, did there come a time when you took a trip up the Pennsyl- 
vania Turnpike over the Fourth of July holiday in 1960? A. Yes. 

Q. At whose invitation was that trip made? A. In about the begin- 
ning part of June, or perhaps the middle of June of 1960, Miss Storey told 
me that she was planning to spend the Fourth of July weekend with cousins 
of hers in Butler, Pennsylvania, and she asked me whether I would like to 
come along, and after some thought I accepted her invitation. | 

Q. What time did you depart for this weekend in Butler, Pennsyl- 
vania? A. We left on a Saturday, early in the morning about 8:00 o'clock. 
That was July the 2d. 
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Q. And did Miss Storey drive any part of the way up to Butler, 
Pennsylvania? A. Yes. I started off driving on the way up. We had 
lunch. We got on the Pennsylvania Turnpike; we stopped for gasoline 
about 1:00 o'clock. At that time Miss Storey took over the wheel and she 
drove for about fifty to seventy-five miles on the Pennsylvania Turnpike. 

Q. Is Miss Storey a good driver in your opinion? A. I considered 
her a good driver. 

Q. Now when you got to Butler, Pennsylvania, where did you stay? 

What did you do when you first arrived in Butler? A. When we got 
to Butler, Pennsylvania, we went directly to Miss Storey's cousin, Dr. 
and Mrs. Kerns, to their home. 

Q. How do you spell that name, sir? A. That's K-E-R-N-S. 

Q. And what did you do that evening? A. We arrived at the Kerns' 
residence about 7:00 o'clock. We dressed for dinner and we went to the 
Butler Country Club with the Kerns. We had dinner there and we danced. 

THE COURT: Well, do we need to go into all those preliminaries ? 

MR. BRADFORD: Your Honor, there will be, I'm sure, both Mr. 
Pledger and I -- 

THE COURT: I beg your pardon? 

MR. BRADFORD: I'm assuming Mr. Pledger and I will agree there 
is an element of fatigue in this. 

THE COURT: An element of what? 

MR. BRADFORD: Fatigue or tiredness. 

THE COURT: Very well. 

BY MR. BRADFORD: 

Q. How late did you stay up Saturday night? A. We returned from 
the country club about 1:00 o'clock. We had coffee and talked for a short 
period of time, and then we went to sleep about 1:30 or 2:00 o'clock. 

Q. All right. Now what did you do Sunday? A. Sunday, Dr. Kerns 


and myself and two of his friends played golf. Miss Storey and Mrs. Kerns, 


with their two children, spent the day at the swimming pool at the country 
club. 
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Q. All right, what did you do that evening and how late did you stay 
up? A. That evening we had dinner there at the country club, and in the 
evening we visited some friends of the Kerns and went back to the Kerns’ 
house and we stayed up about to 1:00 o'clock. : 

Q. And the next morning what did you do? A. We got up about 9:00 
o'clock, had breakfast with the Kerns family, and Miss Storey and myself 
went to visit a remarkable new high school that they had constructed in 
Butler. We spent the morning going through that. We had lunch ata 
drive-in restaurant, came back to pick up our bags at the Kern's house 
and departed for Washington, D. C. about 3:00 o'clock, 3:15. 

Q. 3:00 o'clock in the afternoon? A. Yes, sir. 

Q. Now, over that weekend were any intoxicating Soa con- 


sumed? A. We had one, not more than two drinks apiece on Saturday 
night , and on Sunday night. We didn't have anything to drink at all on Mon- 
day. | 

Q. All right now, at 3:00 o'clock in the afternoon on July 4th who 


started driving the car? A. On Monday I began driving. 

Q. And did there come a time when you did not drive? A. Yes. 

Q. When was that and where, if you know? A. AfterI had been 
driving about an hour and we had gotten on the Turnpike, and I had been 
driving along the Turnpike, Miss Storey asked me -- she would like to re- 

lieve me or take over part of the driving. Since I felt a little bit 
sleepy and felt I could use a little snooze I said, "Certainly," and we pulled 
over to the side of the road and Miss Storey began driving. | 

Q. All right, did you observe the manner in which she drove the car? 
A. Yes. I didn't doze off for about five minutes and I did obser how she 
was driving the car and everything seemed normal. : 

Q. Did you have any apprehension about her operation of the vehicle 
at that time? A. No. 

Q. And then what occurred? A. Well, I woke up very suidenly and 
I felt a violent swerve in the car, and there was a terrific sense of centrif- 
ugal force in my stomach. It was very much like the feeling you have ina 
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roller coaster if the roller coaster was to leave the tracks. It was a hor- 


rifying feeling and I reacted instinctively to the situation, toa desperate 


situation I thought we were in, and I reached over for the wheel and just 

as I was able to make contact with it, I felt myself being flung from the 

car,-and the next thing I knew I was hurtling through the air and I could 
..- gee the:ground.down. below meat a considerable distance. 

: so Q. When you awakened did: you know where-the car was with: re- ;, 
spect to the:roadway? A. After I smashed:to the:ground I didn't know» 
where:I-was:iil picked my head: up. I sensed-that I-was.on the highway. 
I looked up. .I could:see the.car a little bit to the left:of me.I -don't.know 
where it was or what position it was in. I could see: off;to the:road that 
Miss Storey-was standing: by. the: road and I sensed at; that time that I was 
on the: highway-and:I better: get off:the highway because! some truck-or car 

aight Come along behind me:and.run me over, and.even ini my state of. 
agony and pain I sensed I was in immense danger, and I began to crawhi: 
off tothe side of the:road, and that's the last thing I. knew for‘awhile. 

Q. And as:you awakened were you able:to observe the position of: 
the ear in ahy manner with respect to the roadway? A.:No, it was off to 
the left somiewhere. L think I was lying towards the side of-the road and I 
saw the:caroff to:the side some place. 

»aQ, UAdon't: mean-after you hit the pavement; .I mean when you awak- 
enedj.as you-described, with this force pulling at you?. A.: No.- 

=~ QpsDid you have an opportunity: to observe where the.car was:? 
Do you know where the carwas when that paren A; Ihave no 


° = $@eat where the car:was.at that.time. =~ 


Qs: Do youckhow. what the.car ‘hit ?.. A. -I haven't.the: ane idea‘. 
what the car hit at that time. - wtp 3 

- Q: :AlLcright.. Now shortly before -- while you Rene drivers and 
for the five minutes or so that you remained awake after. Miss Storey was 
Sedriving would you describe the. traffic ‘conditions along the Pennsylvania 


-ivTurnpike?cA. ‘To me the traffic conditions were moderate .on the Turn- 


2 pike at that times: o.° 
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Q. And what was the weather condition? A. The weather was clear. 


It was a beautiful day. It was dry, a nice day. 

Q. What is the next thing that you remember, sir? A. The next 
thing I remember? 

Q. What occurred next? A. Well, after I went to sleep? | 

Q. No, after you had smashed to the road, after you hit the road? 
A. After I smashed to the road, as I say, sometime after that I looked up 
and sensed that I was on the road, and I could see the car somewhere off 

to the left of me. I could see Miss Storey standing at the side of the 
road. : 

Q. What happened to you after you had crawled, as you testified? 
A. After -- I crawled off to the side of the road just to get off the road, 
and I don't remember anything after that until I could hear some commo- 
tion and some voices, and I woke up again, and I must have been in a severe 
state of shock. I was in terrific pain in my back and in my leg. I sensed 
my leg must have been smashed. I thought my back was broken. I could 
hear some people talking and then the next thing I knew I must have been 
in a blanket. They lifted me up in a blanket and I must have screamed at 
that point because my back was in terrific pain along with my leg, and the 
next thing I knew I was riding in an ambulance, or riding ina car --ITas- 
sume it was an ambulance -- and the next thing after that I knew -- I don't 
know where I was but I remember being placed on a very hard table and 
somebody moving me, and I remember being cauterized. | 

Q. Do you know where you were taken? A. Not at that point. Ido 
now, of course. 

Q. You determined later that it was what location? A. 2 was the 
Monsour Clinic. 

* * * * * ! 

Q. Would you describe to the Court and jury the control or the 
operation of the Volkswagen after you fell asleep and then awakened? 
A. From the time I awoke until the time I was flying through the air was 
a fraction of a second, and in that fraction of a second I didn't have control 


of the car in any way. 
* 


CROSS EXAMINATION 
BY MR. PLEDGER: 
Q. Mr. Machanic, this Volkswagen that was being operated by Miss 
Storey, now Mrs. Kessler, at the time of the accident was owned by you? 


A. Yes, sir. 

Q. And when did you purchase it? A. I purchased the Volkswagen 
in the latter part of 1957. 

@. And where did you purchase it? A. I purchased it in Koln, Ger- 
many, where I was stationed. 

Q. Did you buy it new? A. I bought it, a used Volkswagen. 

Q. Do you know how many miles it had on it at the time? A. It had 
about ten thousand miles on it. 

Q. Do you know how many miles it had on it at the time of the acci- 
dent? A. Yes, it had about thirty-five thousand miles on it. 

Q. The speedometer reads in kilometers, is that it? A. Yes. 

Q. In other words, do you recall what the speedometer showed in 
kilometers? A. It showed about 55,000 kilometers, which comes down to 
about 35,000 miles. 

Q. As a matter of fact, the speedometer read 65,849 kilometers , 
did it not, Mr. Machanic, at the time of the accident? A. Yes, which 
means 35,000 miles approximately. 

Q. And when did you acquire the tires that were on the car? 

- A. When I bought the car, of course, it had five tires. 

Q. Were they new or were they tires that came on the car when 
the -- the original tires? A. The original tires. 

THE COURT: You had the original tires at the time of the accident ? 

THE WITNESS: No, I didn't say that, Your Honor. 

BY MR. PLEDGER: 

Q. Well, at the time of the accident what tires were on the car that 
came on the car? A. Ihad bought, since I had come to this country, or 
since I have been discharged from the service, two or possible three new 


tires. 


17 


Q. And answering my question, at the time of the accident were 


there any tires on the car that came on the car? A. One of the tires was. 
Q. In other words, there was one tire on that car that had been 
35,000 miles at least? A. No. | 
Q. Well, how far had it been? You said it came on the automobile. 
A. Well, I had five new tires and I rotated the tires and therefore it 
doesn't necessarily hold true that that tire was on there for 35 000 miles. 
On rotating the tires you divide that by a fifth. It was probably around 
25,000 miles. | 
Q. But there was one tire on this car at the time of this accident 
that came on the car when you bought it? A. Yes. 
Q. And that tire was where on the car? A. I don't know. 
Q. Mr. Machanic, do you recall your deposition being taken in my 
office on Tuesday , November 1st, 1960? A. Yes. 
Q. And I refer to page 32, Your Honor. 
Do you recall being asked this question and giving this answer: 
"Question" -- this is a question which I directed to you: 
"Question: Do you know which of the tires on the front was 
the old tire that came with the car when you bought it in Germany ? 
"Answer: I think the one on the left front was the tire that I 
had on the car when I came from Germany." | 
Do you recall that question and that answer? A. Yes. 
Q. And didn't I go on and question: 
"Question: And that tire came with the car when you bought 
it in Germany ? : 
"Answer: That is right, sir. 
"Question: Do you know how many miles were on the car at 


the time of the accident in kilometers or in miles, if you can tell 
better that way ? 
"Answer: I think about thirty-five miles.” 
THE COURT: Not thirty-five miles. 
MR. PLEDGER: Thirty-five thousand miles -- I beg your pardon, 
Your Honor, and thank you, Your Honor. 
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Q. Mr. Machanic, this Volkswagen that was being operated by Miss 
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dent? A. Yes, it had about thirty-five thousand miles on it. 

Q. The speedometer reads in kilometers, is that it? A. Yes. 

Q. In other words, do you recall what the speedometer showed in 
kilometers? A. It showed about 55,000 kilometers, which comes down to 
about 35,000 miles. 

Q. As a matter of fact, the speedometer read 65,849 kilometers, 
Gid it not, Mr. Machanic, at the time of the accident? A. Yes, which 
means 35,000 miles approximately. 

Q. And when did you acquire the tires that were on the car? 

‘ A. When I bought the car, of course, it had five tires. 

Q. Were they new or were they tires that came on the car when 
the -- the original tires? A. The original tires. 

THE COURT: You had the original tires at the time of the accident ? 

THE WITNESS: No, I didn't say that, Your Honor. 

BY MR. PLEDGER: 
Q. Well, at the time of the accident what tires were on the car that 


came on the car? A. Ihad bought, since I had cone to this country, or 


since I have been discharged from the service, two or possible three new 


tires. 
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Q. And answering my question, at the time of the accident were 


there any tires on the car that came on the car? A. One of the tires was. 
Q. In other words, there was one tire on that car that tsaoes 
-35,000 miles at least? A. No. 
Q. Well, how far had it been? You said it came on the sntmcbiie: 
A. Well, I had five new tires and I rotated the tires and therefore it 
doesn't necessarily hold true that that tire was on there for 35 00 miles. 
On rotating the tires you divide that by a fifth. It was probably oa 
25,000 miles. ! 
Q. But there was one tire on this car at the time of this aecident 
that came on the car when you bought it? A. Yes. 
@. And that tire was where on the car? A. Idon't know. 
Q. Mr. Machanic, do you recall your deposition being taken in my 
office on Tuesday , November 1st, 1960? A. Yes. 
Q. And I refer to page 32, Your Honor. 
Do you recall being asked this question and giving this answer: 
"Question" -- this is a question which I directed to you: | 
"Question: Do you know which of the tires on the front was 
the old tire that came with the car when you bought it in Germany? 
"Answer: I think the one on the left front was the tire that I 
had on the car when I came from Germany." 
Do you recall that question and that answer? A. Yes. 
Q. And didn't I go on and question: 
"Question: And that tire came with the car when you a bought 
it in Germany ? 
"Answer: That is right, sir. 
"Question: Do you know how many miles were on the car at 
the time of the accident in kilometers or in miles, if you can tell 
better that way ? 
"Answer: I think about thirty-five miles." 
THE COURT: Not thirty-five miles. 
MR. PLEDGER: Thirty-five thousand miles -- I beg your ae 
Your Honor, and thank you, Your Honor. 
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"Question: So the tire on the left front had been about 35,000 
miles ? 

‘Answer: Miles. It had been changed before I owned it, yes. 

"Question: Is it your best recollection that the tire on the 
front had been on the car since you bought it ? 


"Answer. Yes, sir.” 
BY MR, PLEDGER: 


Q. Do you remember those questions and answers ? A. Yes. 


Q. And you did give them? A. Yes. 

Q. Now, when you took this trip that's been testified to up to Lake 
George on Memorial Day, do you recall that trip? A. Yes, sir. 

Q. Which you went with Mrs. Kessler or Miss Storey? A. Yes, sir. 

Q. And whose car did you take on that occasion? A. I took my 
brother's car. 

Q. And on that trip, that Lake George trip, Miss Storey, or Mrs. 
Kessler, did a fair amount of driving? A. Yes. 

Q. And you consider her a competent and good driver? A. Yes, 
I did at that time. 

Q. Now, when the time came for you all to decide about going to 
Butler, did you have some discussion as to which car would be taken? 
A. I told her that I was thinking about either asking my brother to lend 
me his car, and I said, or we were thinking of taking my car. 

Q. And wasn't the reason that you wanted to take your brother's 
car, as you stated to Miss Storey, or Mrs. Kessler, was that the tires 
on it were bad? A. Absolutely not. 

Q. You didn't make that statement? A. No, sir. 

Q. And there wasn't any discussion at that time about the tires 
on the car although one of them had been 35,000 miles? A. No, sir. 

Q. Now, when you left on a Saturday morning for Butler, and dur- 
ing the course of that trip Miss Storey, or Mrs. Kessler, drove part of 
the way? A. Yes, sir. 

Q. And you had no complaints about her driving at that time ? 

A. No, sir. 
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Q. She was a careful, prudent and competent driver, in your opin- 
ion? A. Yes. 

Q. Now, when you got ready to leave Butler that morning, who was 
present when you left? A. The Kerns family. 

Q. That means Dr. and Mrs. Kerns? A. And their two children, 

Q. And do you recall when you left that morning there was some 
discussion about the tires at that time? A. No. 


Q. Do you say there was not any discussion? A. No discussion! 
Q. Don't you recall, Mr. Machanic, stating at that time that you 
were worried about the tires on this car in the presence of Dr. Kerns and 


Mrs. Kerns? A. No, sir. 

Q. You say you did not make such a statement? A. No. | 

Q. In other words, your testimony is that at the carport the morn- 
ing you left, the Monday morning you left to come home, there was not any 
discussion at all about the tires on the car? A. No, there wasn't. 

Q. Now, you drove -- after you left Butler you drove for about an 
hour, is that correct? A. Yes. 

Q. And the reason you changed was because you became sleepy? 
A. Not exactly; no. 

Q. Didn't you tell Miss Storey, or Mrs. Kessler, at that time that 

you were sleepy and she offered to take over the wheel? A. No, she 
asked me whether I would like her to relieve me of the wheel, and she pre- 
ferred driving while it was light and I felt like taking a doze or sleeping 
for awhile, and we agreed to change places. 

- Q. Wasn't it because the car started to weave a little and you started 
to doze off? A. No, sir. 

Q. And do you recall what the conversation was when she took over 
the wheel ? 

Did you have a conversation at that time about the tires ? A. No, 
sir. Ican tell you what the conversation was about. 

Q. Well, what was the conversation? A. I advised her that the speed 
limit was sixty miles an hour and suggested that she remain at that speed 


or less. 


Q. And didn't you add, "Because you know about the tires'’? A. No, 
sir. 
Q. You made no mention of tires at that time? A. No, sir. 
Q. And there was no conversation about you being sleepy? A. Only 
what I have just related. 
Q. That you thought you would take a snooze, but you had no con- 
yersation with her about your being sleepy? A. No. 
Q. Again I refer to this deposition that was taken on November Ist, 
1960, and I refer to page 58. 
THE COURT: Sixty-eight or fifty-eight? 
MR. PLEDGER: Yes. 
BY MR. PLEDGER: 
Q. The question towards the bottom of the page: 
"Question: What were the circumstances of her taking over? 
"Answer: Well, I had gotten a little bit sleepy and I think she 
perhaps noticed it and I think she suggested that while it was still 
daylight she preferred to drive during the day, liked to drive in the 
day better than the night; that why didn't she drive for a while and 
let me rest because we did have a fairly long trip ahead of us and 
most of it would be at night, and I said fine. 
"Question: You were sleepy at the time? 
‘Answer: I was a little bit sleepy. 
"Question: You had gotten sleepy ? 
"Answer: I had gotten a little bit sleepy.” 
Don't you recall that conversation there ? A. Yes, sir. 
Q. Then you had gotten sleepy and it was the result of your getting 
sleepy that she took the wheel, wasn't it? A. No, I felt like taking a little 
doze and on the way up she relieved me of the driving and on the way back 


she relieved me of the driving. She preferred to drive during the day time 


and suggested at that time she preferred to do the driving. 
Q. And you had every confidence in her as a driver? A. At that 


time; yes. 
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Q. Now she took the wheel and then was there any conversation 
after she took the wheel between the two of you? A. Only what I just said, 
that I advised her the speed limit was sixty miles an hour and syerested 
she keep at that speed or less. 

Q. Do you know how long you stayed awake? A. About five minutes. 

Q. And is there a radio in the car? A. There is a radio in the car. 

Q. Was the radio on? A. No. | 

Q. And Miss Storey, or Mrs. Kessler, wears glasses, doesn't she, 

when she drives? A. Yes. : 

Q. She had them on that day? A. Yes. 

Q. And she wasn't smoking? A. No. 

Q. Now while you were awake during that five minute period that 
you speak of, she stayed within the sixty miles an hour? A. Yes. 

Q. And as far as you could observe she was giving careful attention 
to the operation of the car? A. Yes. 

Q. You didn't see any indication of her being tired or sleepy ? A. No. 
As a matter of fact, I asked her especially whether she was and she said 
she wasn't the least bit sleepy. 

Q. And you didn't notice anything that would indicate ghes was sleepy ? 
A. No. 
Q. Did you notice where she was driving on the highway? A. She 
was driving on the right-hand lane of the two-lane highway. | 

Q. In other words, next to the shoulder, as we refer to it? A. Yes. 

Q. And she was driving along in a normal fashion? A. Yes. 

Q. Before you went to sleep was there any conversation between the 
two of you? A. Not other than the one I just related. | 

Q. And then after five minutes you went to sleep? A. About five 
minutes; yes. : 

Q. And did you go sound asleep? 

Were you conscious of anything that was going on while is were 
asleep? A. I went sound asleep. 


Q. And of course you wouldn't know how long you slept ? A. No. 


22 


Q. Now, you awakened very suddenly in the manner which you have 
told very graphically here this morning -- is that correct? A. That's 
correct. 

Q@. And when you woke up what was the first thing you did? A. The 
first thing I did? 

@. Yes. A. I woke up because of the sudden swerve of the car, and 

I felt the centrifugal force in my stomach and instinctively knew that 
the car was in a desperate situation, and instinctively reached for the wheel. 

Q. Did you grab the wheel? A. Iwas just able to touch the wheel 
and feit myself being flung from the car. 

Q. Did you grab the wheel, Mr. Machanic ? 

Did you get both hands on the wheel? A. I touched the wheel with 
both hands. 

Q. Didn't you get both hands firmly on the wheel in the fashion that 
a driver would do that was driving an automobile? A. I touched the wheel 
with both hands and at that same instant I was being flung from the car. 

Q. Mr. Machanic, again referring to the deposition taken on Novem- 


ber ist, 1960, and reading from page 68, right in the middle of the page: 
"Question: But you know that you did grab the wheel ? 
‘Answer: I reached over and got my hands on the wheel, yes.” 
You recall that, don't you, that testimony? A. Yes, sir. 


Q. And then you recall being asked these questions and giving the 
following answers on page 69: 

MR. BRADFORD: Pardon me, may I interrupt this a moment, please. 
I would like to get our procedure. I would like to object. 

THE COURT: On what ground? 

MR. BRADFORD: Unless the next two questions are also read. It 
is out of context, if Your Honor please. 

THE COURT: Now, it is entirely proper to confront a witness by 
prior statements. Objection overruled. 

BY MR, PLEDGER: 
Q. Now, on page 60: 
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"Question: You were sleeping ? 


"Answer: Sleeping. 
"Question: And your recollection is that you were in a sound 


sleep, you had been asleep soundly ? 

"Answer: I guess so because I don't remember anything else. 

I don't remember anything so I assume I was fairly soundly asleep. 

"Question: And you awakened and it was at that instant that 
you reached up and grabbed the wheel with both hands ? 
"Answer: That's right." 

Weren't those questions asked you and didn't you give the answers ? 
A. You keep using the word "grab" and I prefer to use the word "touch." 

Q. Iassume you do, Mr. Machanic. A. Yes,I do. 

Q. That's very obvious. 

Now, on page 71, and I'm again reading from the Aepoeiek taken on 
November 1st, 1960, and weren't you asked these questions and didn't you 
give these answers: 

"Question: The first thing you remember when you awakened 
was grabbing the wheel ? 

"Answer: Yes, sir. 

"Question: And you did get - - - 

MR. BRADFORD: [If Your Honor please, I do object and on n this 
ground, that the question was read incorrectly ? 

THE COURT: What is your objection? 

MR. BRADFORD: That the question was read incorrectly. One word 
was omitted,sir. The question on page 71 was: "The first thing you re- 
member when you awakened was grabbing for the wheel,” and Mr. Pledger 
omitted the word "for." 

MR. PLEDGER: I'm sorry if I omitted the word. 

THE COURT: I guess that was a slip of the tongue. 

BY MR. PLEDGER: (Reading) 
"Question: And you did get your hands on the wheel? 


"Answer: Yes, sir. 
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"Question; And you think it was both hands ? 

"Answer: Yes, sir. 

"Question: When you say you put both hands on the wheel, 

did you put them both together or did you spread your hands out? 

"Answer: No, I think I reached over and had one hand on each 
side of the wheel in a normal driving fashion.” 

Do you remember being asked that question and giving that answer? 
A. Yes. 
Q. (Reading) 

"Question: And when you did you had both hands, one on the 
right side of the wheel and one on the left side of the wheel ? 

"Answer: I think that is the way my hands made contact with 
the wheel, yes. 

"Question: Now, you correct me if Iam wrong" -- I'm asking 
the questions -- '"You came out of a sleep and you were conscious 
that the car was doing something unusual, is that right ? 

‘Answer: Yes, Sir. 

"Question: And you reached up and you put your right hand on 
one side of the wheel and your left hand on the other and then there 
was a crash? 

"Answer: Yes, Sir. 

"Question: And did you see anything ahead of you? 

"Answer: No. 

"Question: Did you determine at that time when you had both 
hands on the wheel where you were on the highway or whether you 
were on the highway ? 

"Answer: No, sir. 

"Question: The car could have been on the highway ? 

“Answer. Yes, sir.” 


Do you remember being asked those questions and giving those an- 


swers? A. At that time the car could have been any place. 


Q. I say do you remember being asked those questions and giving 


those answers? A. Yes, Sir. 
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Q. Now, you say that when you awakened you instinctively reached 
for the wheel -- is that correct? A. With the feeling of centrifugal force ae 

Q. I'm not asking about the centrifugal force. I will use your ex- 
pression: did you reach for the wheel? A. I reached for the wheel. I 
testified so. 

Q. And you are a driver of automobiles, are you not? A. I certain- 


ly am. 
Q. And you have been driving how long? A. Since I neve Deen six- 


teen, or at that time eleven years. 

Q. And when you reach for the steering wheel of a car with both 
hands it is for the purpose of steering the car, isn't it? A. I was making 
an effort to get the car back in control. 

Q. You were making an effort to steer the automobile ? A. I was 
making an effort to get at the car; yes. 

Q. And did you observe Mrs. Kessler at that time ? A. There wasn't 
time to observe her; no. 

Q. You didn't observe anything about Mrs. Kessler? A. No. 

Q. She was seated behind the wheel, was she not? A. I dont t know. 

Q. You don't know whether she was seated to your left or not ? 

A. Idon't know. I assume she was but at that point I couldn't be positive 
of that. 

Q. Why? Were you still partially asleep? A. No. 

Q. You had awakened? A. This all happened in a split second, 

Q. And you do admit that the reason you take both hands and either 
grab or place them on a steering wheel is to steer an automobile? A. To 
get it back in control. 

Q. Now, you had turned the steering of this car, the driving of this 
car over to Mrs. Kessler, had you not? A. That's right. 

Q. And although you say you don't know where she was, you would 
assume she was seated back of the wheel driving the autores, would 
you not? A. I would assume so. 

Q. Now, when you placed both of these hands, your hands, your left 
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hand and your right hand on this steering wheel, as you said in your testi- 


mony, in the normal fashion to drive a car, do you know how long you had 


your hands on the wheel ? 
Do you know how much time elapsed? A. There was a fraction of 
2 second. The exact fraction I can't say, but it was a fraction of a second. 
Q. You know you had awakened. You had time and you reached over 
in front of Mrs. Kessler, or Miss Storey, and you put both hands on the 
steering wheel in a fashion similar to driving the car -- is that correct? 
A. Ltouched both hands with the wheel, or the wheel was touched by both 
of my hands. 
Q. You had your hands around the wheel, both of your hands, isn't 
that correct? A. I touched and was flung. 
Q. And I will again refer you to the deposition on page 74: 
"Question: You don't know what the car did after you grabbed 
the wheel, is that correct? 
"Answer: That's right. 
"Question: And you don't know what you did v3 
"Answer: That's right. 
"Question: You don't know how much time elapsed after you 
grabbed the wheel before you went through the air? 
"Answer: I rather assume it was a fraction of a second. 
"Question: But you don't know? 
"Answer: I couldn't give it to you in terms of actual time, no. 
"Question: You say you don't know? 
“Answer: No, I don’t know. 
"Question: Now, did you say you grabbed the wheel with both 
hands and in the next instant you were flying through the air ? 
"Answer: Yes." 
Is that correct? A. That's correct. 
Q. Now, on page 78 of the same deposition you were asked these 
questions and gave these answers: 
"Question: Do you think you were unconscious in between the 


time you grabbed the wheel and you were going through the air, or 
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"do you have any recollection of that intervening period ? 

"Answer: I don't have any recollection of how I got out of the 
car. I was told later that I went right through the sun roof, right 
through the closed sun roof. 

"Question: The sun roof was closed? 

"Answer: The sun roof was closed. All I remember, the next 
thing after reaching for the wheel I was flying through the air. I 
remember that very distinctly. : 

"Question: You did more than reach for the wheel, you grab- 
bed the wheel with both hands, is that correct? 

"Answer: That's right, I got both hands on the wheel. ue 
Is that correct? A. I touched both hands with the wheel; yes. 

Q. You were asked those questions and you gave those answers -- 
is that true? A. Yes, sir. : 

Q. Can you give us any approximation of how far this car traveled 
from the time you awakened until it went off the highway? A. IL don't know 
where the car was when I woke up. 

Q. You assume it was on the highway, don't you? 

THE COURT: Was the car on the highway when you came to? 

THE WITNESS: I don't know. 

THE COURT: You don't know? 

THE WITNESS: I don't know where the car was. I assume it was 
on the highway, but that's just an assumption. I don't know where the car 
was. : 

BY MR. PLEDGER: 


Q. Going back a minute in answer to His Honor's question, on page 
qu n, 


71 -- 72, on page 72 -- weren't you asked the question during the deposi- 
tion -- about, if Your Honor please, the third question down from 
the top of the page, the third question down: 
"Question: The car could have been on the highway ? 
"Answer: Yes, sir." | 
A. Could have been but I don't know it was. 


Q. In other words, when you came out of this sleep you didn't make 
any observations as to where the car was ¢ ? A. There wasn't time. 

Q. You didn't make any observations as to what the driver was do- 
ing? A. There wasn't time. 

@. All you did was to reach up and get your hands on the steering 
wheel of that car, which you admit was for the purpose of trying to steer 
it -- is that correct? A. Trying to get it back in control. 

Q. And you wouldn't deny that the car, at the time you grabbed this 
wheel, or put your hands around the wheel, or placed your hands on the 
wheel, whichever you prefer, you wouldn't deny that the car was on the 
highway at that time? A. I wouldn't deny it or affirm it. 

Q. If Miss Storey, or Mrs. Kessler, said it was on the highway, you 
would believe that, wouldn't you? A. Not necessarily. 

Q. You don't want to believe it? A. Idon't know. 

* * * * * 

Q. Now, after this accident took place you had some conversations 

with Miss Storey, or Mrs. Kessler, her name now being, regarding the 


tires on this car, did you not, and the part they might have played in the 


accident? A. We had seen a newspaper clipping that there had been a 
blowout in the tire, but we found out later that this was not the case. 

Q. You thought there had been, didn't you? A. When I read the 
newspaper clipping; yes. When we made an investigation later; no. 

MR. PLEDGER: May this be marked Defendant's Exhibit Number 1, 
for identification ? 

THE DEPUTY CLERK: Defendant's Exhibit Number 1, marked for 
identification. 


(Thereupon, Defendant's Exhibit No. 1 
(newspaper) was marked for identification). 


MR. PLEDGER: If Your Honor please, may I hand this to Mr. Ma- 
chanic ? 
THE COURT: Certainly. 
BY MR, PLEDGER: 
Q. Mr. Machanic,I hand you the Pittsburgh Sun Gazette and Sun 
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Telegram of Tuesday, July 5, 1960, which was the day after the accident, 
and ask you do you see an account of this accident in that paper? 

Is that the clipping you referred to? 

(The witness examined the exhibit). 

THE COURT: The question is: is this the clipping you veered to? 

THE WITNESS: I don't know if it is the exact clipping, but it's of 
similar nature to the one I read. I may have read mine out of the Washing- 
ton Post, but it has the same wording; yes. 

BY MR. PLEDGER: 

Q. You say that you read a clipping, is that correct? A.: ‘Yes. 

Q. Now, you don't know whether that's the same clipping or not ? 
A. No, I don't know whether it's the same clipping. 

Q. But it does say the same thing? A. Yes, just about, ubuh. 

Q. And it does say, does it not, Mr. Machanic, that -- 

THE COURT: Well, I do not think the witness should be confronted 
with newspaper articles. It is not his own statement. 

MR. PLEDGER No, it is hearsay, Your Honor, and I have just in- 
troduced it to try to identify the clipping he was referring to. | 

BY MR, PLEDGER: 

Q. And after you saw that clipping you and Miss Storey, or Mrs. 
Kessler, at the first time discussed over the telephone at the hospital ? 

Didn't she call you and you discussed then that the accident was 
caused by a tire? A. She said she didn't know how the accident was 
caused, but she read in the paper, or had been told, it was a blowout, so 

she assumed it was a blowout, but she told me several times in the 
hospital and later that she didn't know what caused the accident. 

Q. She told you she didn't know what made the car go out -- 


A. ({nterposing). She didn't know how she lost control of the car. 


Q. Were those her exact words? A. Yes. 

@. And did she tell you what she referred to as to what made the 
car go off the highway ? 

Was her conversation any more specific than she didn't know what 
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caused the car to go off the highway? A. She didn't know how she lost 
control of the car, and read in the paper it was a blowout, and she thought 
it was that, initially at least. That's what she told me. 

Q. And you did too, did you not, Mr. Machanic? A. I had no way to 
believe or disbelieve it because I don't know. 


Q. It was a matter of -- A. (Interposing) I do now though. 


Q. You always assumed, did you not, that this accident was caused 
by a blowout oratire going flat? A. Iassumed it until investigation was 

made; yes. 

Q. Well, you assumed up to about a day before you brought this suit, 
did you not? A. No. 

Q. Well, a few days before? A. A few days. 

Q. Up to that time you had assumed this accident was caused by a 
tire condition? A. Until investigation I assumed it. I took at face value 
the newspaper article. 

MR, PLEDGER: Will you mark these, please. 

THE DEPUTY CLERK: Defendant's Exhibits Numbers 2,3,4 and 
5, marked for identification. 


(Thereupon, Defendant's Exhibits Nos. 
2, 3,4 and 5 (photographs) were marked 
for identification). 


MR. PLEDGER: May I hand these to the witness ? 
THE COURT: Surely. 
BY MR. PLEDGER: 

Q. I hand you some photographs, Mr. Machanic. Will you tell me 
-- they are photographs of what, sir? 

THE COURT: Can these photographs be stipulated? 

MR, PLEDGER: Yes, they have been stipulated. 

THE COURT: Then you do not have to have the witness identify them. 

MR. PLEDGER: No, I just want to make a reference to them, Your 
Honor. 

MR, BRADFORD: You are not offering them at this time, are you, 
Mr. Pledger? 


MR. PLEDGER: No, sir. 

THE WITNESS: This is the first time I have seen my car since the 
accident. | 

BY MR, PLEDGER: 

Q. Is that your car? A. I assume So. 

Q. Will you look at those photographs and tell me if there is any- 
thing wrong with one of the tires? 

MR. BRADFORD: If Your Honor please, I object to the question. 

THE COURT: Just a moment. Will you read the question, Mr. 
Henderson. 

(The pending question was read by the reporter). 

What is your objection? 

MR. BRADFORD: I object on the grounds that the witness has not 
been advised when these photographs were taken. 

THE COURT: Objection overruled. The photographs were stipulated, 
were they not? 

MR. PLEDGER: They were stipulated. They were taken on October 
-- it is in the stipulation. ! 

THE COURT: Objection overruled. 

MR, BRADFORD: He has cured my question. 

THE COURT: You may answer. 

You may read the question. 

(The pending question was read by the reporter as follows: "Will 
you look at those photographs and tell me if there is anything wrong with 
one of the tires ?"') : 

THE WITNESS: Yes, the left front tire is flat. 

BY MR. PLEDGER: 

Q. And that is the tire that had been approximately 35 000 miles, 
is it not? A. Idon't know if it was that tire, or not. 

Q. Well, you so testified,did younot -- A. No. 


. (Continuing) -- in your deposition that the tire on the front left 
had been 35,000 miles? A. Could have been. 
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Q. You don't deny that, do you, Mr. Machanic? A. I don't deny it 


or affirm it. 
* * * * * 

Q. Now, after the accident when you got back to -- well, ahead of 
that, you saw a lot of Miss Storey, or Mrs. Kessler, while you were in the 
hospital in Butler, did you not? A. Yes. 

Q. Or in Jeannette, I think the correct name of the place is. And 
then when you came back to Suburban Hospital in Washington, how often 
did she see youthen? A. She saw me once a day. 

Q. Every day? More than once over weekends? A. Once a day. 

Q. In other words, how long were you in Suburban? A. Eight days. 
It might have been nine -- eight days. 

Q. And then you continued to see her up until August of 1960, did 
you not? A. Yes. 

Q. This suit was filed on August 24th, wasn't it, Mr. Machanic ? 

A. Yes. 

Q. And you were seeing her at that time ? A. Yes. 

Q. You were having dates with her now -- is that a fact? A. Yes. 

Q. Now, you bought a new car after this accident, did you not? 


Q. And you bought a Hillman? A. Yes. 

Q. After you bought that new car and after this accident, Miss 
Storey, or Mrs. Kessler, drove that automobile, did she not? A. She 
drove it once. 

Q. I mean you still regarded her as a careful, prudent driver, did 

you not? A. No. 

Q. But you let her drive your new automobile? A. She drove it 
once. 

Q. I say that was with your permission? A. Yes. 

Q. The same type of permission that you gave her the day she was 
driving the car on the Pennsylvania Turnpike, isn't that so? 

You didn't have any reservations? A. Yes, I did. 
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Q. What were your reservations? A. Naturally I was fearful. 
Q. And this is in the driving of this new Hillman that you ‘bought 
after the accident? A. Yes. 
Q. Is that correct? Do you remember that? A. Yes. 
Q. And weren't you asked -- 
MR, PLEDGER: In the same deposition, Your Honor, dated Novem- 
ber 1st, 1960, on page 106. 
THE COURT: A hundred and what? 
MR, PLEDGER: One hundred six, Your Honor. 
BY MR. PLEDGER: 
Q. Question -- well, I will go back. (Reading) 
"Question: And when did you buy that? First, when did you 
dispose of the Volkswagen, approximately , the date ? | 
"Answer: The middle of August, I think. The middle of August 
I sent the title up and they sent me the check. 
"Question: Since then you bought a Hillman Minx? 
"Answer: Yes. 
"Question: And when did you buy that, sir? 
"Answer: Just about two weeks ago.” ; 
And that would have been two weeks before this deposition on Novem- 
ber 1st -- is that correct? A. Yes. | 
. (Reading) 
"Question: And have you been out with Miss storey since you 
bought that ? 
"Answer: Yes. 
"Question: Has she driven that? 
"Answer: No. 
"Question: She has never driven the Hillman Minx? 
"Answer: Wait a second. She has driven it once. 
"Question: Where did she drive it? 
‘Answer: She drove it downtown and back, as I remember. 


"Question: You didn't notice anything improper in her driving ? 
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‘Answer: No. 
"Question: You are still satisfied she is a good driver? 


"Answer: Well, she drove it properly.” 


Do you remember those questions and those answers ? A. Yes. 
Q. You so testified, did you not? A. Yes. 
x * * * * 

THE COURT: We will take our usual mid-afternoon recess. 

(Short recess). 

THE COURT: Will you come to the bench, please. 

(At the bench): 

THE COURT: Gentlemen, do you want to proceed? 

MR, BRADFORD: We want to proceed, Judge. 

THE COURT: Very well, we will proceed. 

MR. BRADFORD: Thank you, Your Honor. We tried, sir. 

THE COURT: I want to say very frankly to you that I was amazed 
by some of the statements brought out from the deposition, I mean, some 
of the admissions were devastating so far as your case is concerned. 

MR. PLEDGER: Well, if Your Honor please, I just want you to un- 
derstand I haven't been given any figure. 

THE COURT: I know you haven't. I understand that. Yes, you were 
given a figure; you were given fifteen thousand dollars. 

MR, PLEDGER: Thank you, Your Honor. 

THE COURT: Iam not going to stop you from paying that if you 
want to pay it. 

* * 

PAUL C. KEMP 
a witness, called for and on behalf of the plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, BRADFORD: 
*x * * * x 
Q. Keep your voice up so the last juror in the box can hear you, 


Trooper Kemp. 


35 


And what is your occupation? A. lama Pennsylvania State Police- 


man. 
Q. And how long have you been so employed? A. Roptormet ey 
five years. 

Q. Would you give the Court and jury the background of your edu- 
cational qualifications in the police field? 

THE COURT: No, he is not testifying as an expert. He is a fact 
witness, isn't he? 

MR. BRADFORD: Pardon me? 

THE COURT: He is a fact witness? 

MR. BRADFORD: Yes, sir. 

THE COURT: He is not an expert witness. 

MR. BRADFORD: If Your Honor please, I would like to ask him, and 
with the Court's permission, after qualifying him, to draw a wean to 
explain these facts. 

THE COURT: Well, no, any educated man can draw a diagram. 

MR. BRADFORD: Thank you, Your Honor. 

THE COURT: And many people who are not too well educated can 
draw a diagram. 

MR. BRADFORD: All right, Your Honor. 

BY MR. BRADFORD: 

Q. Directing your attention, Trooper Kemp, to the date July 4th, 
1960, did you have occasion to investigate an accident on that date ? A. I did. 

Q. And where was that? A. It was on the Pennsylvania ews at 
mile post 63.5. | 

Q. What does mile post 63.5 mean, sir? A. That indicates that it 
is 63.5 miles east of the Ohio and Pennsylvania State line. | 

Q. That is east of the Ohio border into Pennsylvania ? A. Into 
Pennsylvania; yes, sir. 

Q. All right, sir. Now, where were you at the time of this accident ? 
A. At this particular time I was on a stationary patrol in the Harrison 
City Maintenance Building parking lot. : 
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THE COURT: What is a stationary patrol? 

THE WITNESS: A stationary patrol, Your Honor, is a patrol not 
while in motion. It is a patrol alongside of the road while viewing traffic. 

THE COURT: We use the word "patrol" for something that is moving. 

THE WITNESS: Yes, sir. 

BY MR. BRADFORD: 

Q. And what first caused your attention to this accident? A. At the 
particular time traffic was quite heavy due to the fact it was a holiday and 
I was viewing the movement of traffic. At the particular time I was look- 
ing east at which time I saw a great cloud of dust, directing my attention 
directly to the happening of an accident. 

Q. No, how far away were you physically from this cloud of dust 
when you first saw it? A. Iwas approximately eight hundred feet west. 

Q. West -- were you on the same side of the road as the cloud of 
dust, or on the opposite side of the road? A. I was on the opposite side 
of the road. 

Q. Now, could you go to the blackboard and draw a diagram of the 
Pennsylvania Turnpike , indicating thereon where you were standing -- 

THE COURT: Now, just a moment. We will move the blackboard 
to a point where the jury can see it with ease. 

Ladies and gentlemen of the jury, if any of you should have difficulty 
in seeing the diagram that is going to be put on the blackboard, just raise 

your hand and we will shift the board to a different angle so that all of 
you can see it clearly. 

MR. BRADFORD: Thank you, Your Honor. 

BY MR. BRADFORD: 

Q. Would you go the blackboard, Trooper Kemp, please. 

(The witness left the witness stand and went to the blackboard). 

THE COURT: Officer, may I suggest that you draw your lines 
rather heavy so everyone can see them. 

(The witness continued to draw a diagram on the blackboard). 

That is better, I think. 
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BY MR. BRADFORD: 
Q. All right, officer, where were you physically located ? : A. Iwas 


in this area here. 

THE COURT: Would you mind raising your voice. You are on the 
other side of the courtroom now. : 

THE WITNESS: I was in the parking area. 

MR, PLEDGER: If Your Honor please, may I ask -- 

THE COURT: I beg your pardon? 

MR. PLEDGER: May I ask the officer to put some measurements 
on here so we will know how wide this road is? 

THE COURT: You may bring that out if you wish, Mr. Bradford, but 

if not you may add that on cross-examination. 

MR. PLEDGER: All right, fine. 

THE WITNESS: I was located in the parking area adconk to the 
maintenance building. 

BY MR. BRADFORD: 

Q. The maintenance building of what? A. The maintenance build- 
ing which maintains the Pennsylvania Turnpike. 

Q. All right. Were you ina car or outside ofacar? A. 1 was in 
my car facing the paved portion of the highway. 

Q. Were you in the front or driver's seat? A. Yes. 

THE COURT: Don't turn your back to the Court. Your voice travels 
the other way, Mr. Bradford. 

MR. BRADFORD: Sorry, Your Honor. 

BY MR. BRADFORD: 

Q. Were you in the front or driver's seat? A. Yes,I was in the 
driver's seat. 

Q. And is that area, the parking area of the maintenance building, 
in a low area or high area? A. This particular -- 

THE COURT: Suppose you get to the crux of the teatimoniy you want 

to bring out from the witness. The important thing is what he saw, 


not where he was standing. 
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MR. BRADFORD: I want to bring out his ability to see, sir. 
THE COURT: Well, let that be a question on cross-examination if 


there is any doubt about it. 
MR. BRADFORD: All right, Your Honor. 
BY MR. BRADFORD: 

Q. Now you say a puff of smoke first directed your attention to the 
fact that an accident had occurred. 

How far from where you were sitting did the puff of smoke occur? 

THE COURT: Well, we already had that. It was eight hundred feet, 
he said. 

MR, BRADFORD: Eight hundred feet. 

BY MR, BRADFORD: 

Q. What did youdo? A. Upon viewing this I immediately went to 
the scene. 

THE COURT: I think he better resume the witness stand now that 
he has put the diagram on the board. 

MR. BRADFORD: All right, sir. 

(The witness resumed the stand) . 

BY MR. BRADFORD: 

Q. You went to the scene and did what, sir? A. I went to the scene 
and immediately rendered first aid to the injured parties. 

Q. Now, what did you observe by way of injured persons? A. I ob- 
served a man lying on the highway and a woman walking about, both of 
which were injured. 

THE COURT: Both what? 

THE WITNESS: Both were injured. 

THE COURT: Both were injured. 

BY MR, BRADFORD: 

Q. What type of vehicle did you observe in the roadway? A. It 
was a Volkswagen. 

THE COURT: The Volkswagen was in the roadway ? 

THE WITNESS: Yes, sir. 
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BY MR. BRADFORD: 

Q. And you have indicated on your diagram in the eastbound lane a 
circle and then a car with its engine in the center line of the eastbound 
roadway -- is that correct, sir? A. Yes, sir. 

Q. Was that the position of the Volkswagen when you went, over there 
to investigate? A. Yes, sir; it was. 

Q. Did you have an opportunity to observe the tires on that Volks- 
wagen at that time, sir? A. Yes, sir; I did. 

Q. What was the condition of the tires on that Volkswagen: sir? 

A. The tires on the Volkswagen at that time were all in good condition. 

Q. Were they inflated, sir? A. Yes, they were, and the front left 
tire was leaking slightly and deflating, in the process of deflating. 

THE COURT: Now, which tire was that? 

THE WITNESS: The front left tire. 

BY MR. BRADFORD: 

Q. Was in the process of leaking or being deflated? A. Yes, sir. 

Q. Did you observe any reason for that sir? A. Yes, the very ap- 
parent reason, the rim on which the tire was mounted had been damaged 
severely to the point where it was unable to hold air any more. | 

Q. All right, sir. Now, directing your attention back to the time 
when you saw the puff of smoke, did you see anything else in that immed- 
iate area that attracted your attention? A. Yes, sir. I witnessed one of 

the most dramatic events that I've ever seen. Upon seeing this 
great cloud of dust, I immediately saw the Volkswagen automobile lift 

, through the cloud of dust and into the air. At this instant a man then came 
through the roof of the automobile head first and soared through the air 
and went, at least in my estimation, a distance of twenty-five to thirty feet 
straight into the air and then down onto the roadway. 

Q. Onto the roadway? A. Yes, sir.: 

Q. Now, directing your attention on your diagram to the word "em- 
bankment," would you describe that embankment and tell us how far away 


it was from the roadway, sir? A. Yes,sir. The embankment ‘was 
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approximately twelve to fifteen feet high above the roadway. The berm -- 


Q. Would you describe the word "berm"? A. Berm is our term for 
the shoulder of the road. 

Q. How do you spell it, sir? A. That is B-E-R-M. 

Q. B-E-R-M? A. Yes, sir, which is the shoulder of the road, com- 
posed of a composition which is very hard. 

THE COURT: Well, how far from the roadway was the embankment ? 

THE WITNESS: The embankment was apprxoimately twelve feet. 

THE COURT: You said it was twelve feet high, but how far from the 
roadway ? 

THE WITNESS: It was twelve feet also from the roadway, Your 
Honor; yes, sir. We have a minimum of a ten-foot berm the entire dis- 
tance of the pike, so the minimum distance would be ten feet. 

THE COURT: What is that term thatyou use for shoulder? 

THE WITNESS: Berm -- B-E-R-M. 

BY MR. BRADFORD: 

Q. What is that berm composed of? A. It is composed of a com- 
position of sand and gravel and various other component parts which, after 
being exposed to weather, becomes very hard. 

Q. All right. Now at the time of this incident, what was the condi- 
tion of the weather? A. It was a very clear day. 

THE COURT: Well, there is no dispute about it being a clear day. 
There is no use consuming time on immaterial matters. 

BY MR. BRADFORD: 

Q. Did you have an opportunity to observe the path that this Volks- 
wagen took off the road? A. Just as it was leaving the roadway -- as I 
said before , I was looking in an easterly direction, viewing the cars as a 
group as traffic was quite heavy -- aS soon as the car did run off of the 
roadway it caught my attention from the dust that it had risen as a result 
of riding on the berm prior to hitting the embankment. 

THE COURT: Did the car hit the embankment? 

THE WITNESS: Yes, sir; it did. 


BY MR. BRADFORD: 

Q. Would you describe the action of the car after it hit the embank- 
ment, officer ? 

MR. PLEDGER: I think he's described it. I think he's described 
the path of the car after the accident. 

THE COURT: Well, if he saw it. 

MR, PLEDGER: Well, I thought he described it. 

BY MR. BRADFORD: 

Q. Would you describe that please, sir? A. Yes, sir. After riding 
on the berm directly into the hillside, after the car hit the hillside, it went 
into the air and made one complete turn while in the air and then onto the 
roadway. i 

Q. Did the car land on its wheels or on its top or on its side? 

A. Yes, sir; it landed on its wheels, therefore substantiating the fact I 
say it made one complete turn while in the air. 

Q. All right, sir, did you have any opportunity during the course of 
your investigation to observe from the markings on the road the path that 
this vehicle took, how it got off the road onto that berm and then into the 
embankment ? 

Did you have that opportunity and did you make such an investigation? 
A. Yes, sir; Idid. It is always the procedure to walk back from the point 

of impact to investigate any tire markings or any other markings prior to 
the accident happening, at which time I did. In this particular case there 
were tire markings leaving a dusted path, very clearly visible from the 
roadway into the hillside at a graduated slant into the hillside. 

Q. Ata graduated slant? A. Yes, sir. | 

Q. Were there any skid marks in this pattern of tracks ? A. No, 
sir; there were no visible skid marks whatsoever. 

Q. Did the tracks turn abruptly right off the road or not ? A. No, 

sir, they went in at approximately a forty-five degree angle. 

THE COURT: Officer, what is the distinction between tire marks 


and skid marks? You say there were tire marks but no skid marks. 
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THE WITNESS: In reference to tire marks, Your Honor, I mean the 


marks the tire left while traveling across the berm. 

THE COURT: Yes. 

THE WITNESS: This berm is quite hard but it has a dusty surface 
and a car just recently running over it will leave tire tracks. 

THE COURT: But there were no skid marks? 

THE WITNESS: No, sir; there wasn't. 

THE COURT: In other words, the car hadn't skidded ? 

THE WITNESS: That's correct. 

BY MR. BRADFORD: 

Q. All right, sir, what did you do after you noticed the injured 
people, officer? A. Well, the first thing while going to the accident is 
to take care of the injured and then prevent another accident, and then 
investigate the accident , which procedure I followed. 

Q. You took care of the injured people? A. Yes, sir. 

Q. Was aid called and they were taken away? A. Yes, sir. In the 
maintenance building there is located an ambulance, which is probably 
the Pennsylvania Turnpike Commission's which is used in cases such as 
these. 

Q. And that ambulance was used in this case? A. Yes, it was 
there in a matter of minutes. 

Q. And it took both of these people who were injured to a hospital ? 
A. Yes, sir; it did. 

Q. What hospital, sir? A. They went to the Monsour Hospital. 

THE COURT: There is no dispute about that. 

MR, BRADFORD: No dispute; all right, sir. 

BY MR. BRADFORD: 

Q. Now, did you have an occasion to talk to the driver of this V. W. 
during the course of your official duties while you were investigating this 
accident, sir? A. The driver; yes, sir. 

Q. When and where was that? A. I spoke to her at the scene of 
the accident and again later at the hospital. 
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Q. How much later, if you can give us your best ee A. At 

the hospital, do you mean? 

Q. Yes. A. At the hospital I spoke to her between a half : an hour 
and forty-five minutes after the accident happened. 

Q. Do you recognize this young lady, Mrs. Kessler? A. Yes, sir. 

Q. Formerly Miss Kate Storey? A. Yes, sir; I do. 

Q. Did Mrs. Kessler give you any reason for this accident, sir? 

A. No, sir; ‘she didn't. When I asked her, she didn't give me any, probable 
cause for this accident. 

Q. What did she say, sir, when you asked her what et this acci- 
dent? A. She first stated that she did not know; she did not = at all 
what had happened. 

Q. Now, what was her condition at this time, sir, physically ? 

A. While she was in the hospital ? 

Q. Yes. A. While she was in the hospital at that particular time, 
about forty-five minutes later, she had a few cuts and bruises , but she 
seemed fairly normal other than that. 

Q. Did she understand your questions, sir? A. Oh yes, sir, very 


well. 


Q. Did she understand that you were a police officer ick ae 
and investigating this accident? A. Yes, sir; I told her that, along with 
the fact that I would leave an accident form for her to fill out. 


THE COURT: You were in uniform, I presume? 
THE WITNESS: Yes, sir; I was. 
BY MR. BRADFORD: 

Q. How long did you talk to the defendant, Mrs. Kessler? 

THE COURT: What difference does it make? You brought out what 
she said. 

MR, BRADFORD: All right. Will Your Honor indulge me just a 
second, sir? | 

THE COURT: Yes. 

(Mr. Bradford conferred with co-counsel). 
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BY MR. BRADFORD: 

Q. Did you question the defendant regarding the working of the 
steering mechanism on this Volkswagen vehicle ? A. I had asked her if 
anything had happened to her automobile and she told me no. 

Q. Would you describe the tire treads onthe Volkswagen as you 
observed them? Were they in good or bad condition? A. Oh, all the 

114 tire treads were in good condition; yes, sir. 
MR. BRADFORD: I have no further questions, Your Honor. 
CROSS EXAMINATION 
BY MR. PLEDGER: 

Q. Trooper Kemp, who was the first party that you saw after this 
accident had taken place? Idon't mean the day of the accident, but any- 
body in connection with it. 

Was it Mr. David Machanic here? A. Yes, sir; yes, I believe it was; 


yes. 


THE COURT: May I ask counsel to come to the bench. 

MR. PLEDGER: Yes. 

{At the bench): 

THE COURT: Are you trying to examine the witness as to credi- 


bility? If so, why? 

MR, PLEDGER: No, I'm not trying to examine him as to his credi- 
bility; I'm just bringing out the facts, that's all. 

THE COURT: His testimony is favorable to you. All right, you have 


a right to cross-examine if you want to. 


MR, PLEDGER That's all right, Your Honor. I just want to show -- 


THE COURT: Proceed in your own way. You have a right to. 
115 (In open court): 
BY MR, PLEDGER: 
Q. Trooper Kemp, the first person that you talked to then was David 
Machanic ? He came to see you? A. That's correct. 
Q. And then at the request of Mr. Machanic you came here today ? 


A. That's correct. 
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Q. Voluntarily? A. Yes, sir. 

Q. With your wife who is in the courtroom? A. That's correct. 

Q. Now, I don't want this picture to give any -- how wide is the 
Pennsylvania Turnpike there from the one side to the other? A. The 
Pennsylvania Turnpike consists of four 12-foot lanes, 48 feet traveling 
roadway surface, a 10-foot medial strip, and a minimum of a pice berm 
east and westbound. 


Q. Then it's a total of 58 feet from one side of the highway tothe — 
other -- is that right, sir? A. From one side of the concrete to the other 


side of the concrete, excluding the berm. 

Q. Yes, the way you have it there. You don't have the bern drawn 

there? A. No, sir. 

Q. But from one side to the other would be 58 feet? A. That's cor- 
rect, sir. 

Q. In other words, and then you were eight hundred feet away when 
you saw this cloud of smoke? A. That's correct. 

Q. So then you were about sixteen times the width of this turnpike 
away when you Saw this cloud of smoke -- is that correct? A. If you figure 
it mathematically; yes, sir. 


* * 


THE COURT: 

* * 

(The jury left the courtroom). 

I take it, Mr. Bradford, that you have no further evidence on the is- 
sue of liability, that the doctor's testimony will relate only to the extent 
and nature of personal injuries -- : 

MR. BRADFORD: Yes, sir. 

THE COURT: (Continuing) -- or on the issue of Gamages? Very 

So you rest on the issue of liability ? 

MR. BRADFORD: Yes, Your Honor. 

MR. PLEDGER. And if that is the case, Your Honor, I would like 


to make a motion. 
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THE COURT: Yes, I will be glad to hear your motion. 

MR. PLEDGER: If Your Honor please, I move that there be a di- 
rected verdict for the defendant at this time. There is no evidence in this 
case as brought out and developed by the plaintiff of any negligence on the 
part of the defendant; on the other hand, we do have, on admissions from 

119 Mr. Machanic himself, that there was an independent intervening 
act, his grabbing of the wheel, which he admitted during the taking of his 
deposition, which in itself would constitute negligence on his part causing 
or contributing to cause this accident. 

THE COURT: I will hear the other side. Now, Mr. Bradford, what 
evidence is there of any negligence on the part of the defendant? 

MR. BRADFORD: Under the exclusive control doctrine in Pennsyl- 


vania -- 
THE COURT: The what control? 
MR. BRADFORD: Exclusive control doctrine in Pennsylvania, if 


Your Honor please, the evidence shows that on a clear day no car forced ; 


this car off the road; it just ran off the road while it was at least origin- 
ally under the operation, we claim -- 

THE COURT: Exclusive control -- you do not mean res ipsa lo- 
quitur, do you? 

MR. BRADFORD: In Pennsylvania they don't use that term, sir. 

THE COURT: Well, I understand, but that is the same thing. 

MR. BRADFORD: With a slight exception under the Pennsylvania law. 

THE COURT: What is the difference? 

MR. BRADFORD: The exclusive control doctrine in Pennsylvania 
means the operator of a motor vehicle who runs off the road for no ap- 
parent reason in broad daylight , and we have cases on this, Kotal versus 
Goldberg, and others cited. 

THE COURT: Yes, I examined that case and I do not think it is 
quite as broad as the statement in your memorandum. 

MR. BRADFORD: But, Judge, may I hit the nut on one head, sir? 
We feel honestly on liability -- 


122 
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THE COURT: You do not address the Court personally when you are 
in the courtroom. 

MR. BRADFORD: I know that, Your Honor. I apologize. 

THE COURT: No, there is no apology necessary. The Court is im- 
personal. ; 

MR. BRADFORD: All right, Your Honor. 

I feel the plaintiff has proven and brought out a question on which 
twelve men and women can differ, if Your Honor please, on control of the 
vehicle. When did Mr. Machanic reach for the wheel? He freely admits 
he did. If Your Honor please, we contend that the car had already gone 
into its spin, that it would have been impossible to rescue that situation of 

peril, and that he made an effort instinctively at a time when nothing 
could be done. 

THE COURT: Well, I know, but there is still another possibility. 
There was trouble with the left front tire. 

MR. BRADFORD: Your Honor heard the police officer testify that 
both tires -- pardon me -- Your Honor heard the police officer's testimony, 
I'm sure. He inspected the tires and they were both inflated eee air right 
after the accident, sir. 

THE COURT: No, he testified that the left front tire was in the 
process of being deflated and that there was something the matter with the 
rim. 

MR. BRADFORD: Oh, if Your Honor please -- 

THE COURT: No, just a moment. That might have been caused when 
the embankment was hit, or it might have happened before. In other words, 


the jury would have to speculate. There are three possibilities here as to 
what happened: one is that the defendant was negligent; the other is that 

the plaintiff caused the accident by grabbing the wheel; the third is that he 
had a flat tire. Now any one of those things could have caused the accident, 


and the law in this jurisdiction is clear that if there is more than one pos- 
sibility the jury cannot speculate as to which was true. — 
MR. BRADFORD: May I address my remarks to the Court in this 
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one way, that the police officer, I think, if Your Honor please, definitely 
established the fact that the tires were up and that one of the rims was 
damaged and that was causing a slow leak, but that when he first went to 
inspect the tires they were full, inflated with air. Your Honor, that was 
his direct testimony, and that being the case I go back then to the situation 
of peril, if Your Honor pleases, wherein if a car goes off the road while it 
is under the exclusive control of an operator, there is a presuinption of 
negligence, where the accident would not have occurred had not some act 
of omission been done, and under Kotal and Goldberg and Yesenoski, and 
those other three Pennsylvania cases that we have cited, we feel that it is 
a jury question of fact who had control at what time. This man was very 
honest, Judge. He has said all the way through that he tried to save the 
situation. 

THE COURT: The Court assumes that the plaintiff was honest. There 
is no question about that. 

MR. BRADFORD: Yes, sir. 

THE COURT: In fact, the Court is duty bound on such a motion to 
assume the testimony in favor of the plaintiff to be true, not only the testi- 

mony, but also all reasonable inferences that may be drawn to be true. 

MR. BRADFORD: Correct, Your Honor. 

THE COURT: So you do not have to stress that. 

MR. BRADFORD: May I remark on the physical evidence at the 
scene? Here is a bank, if Your Honor pleases, about twelve feet high. 
When this plaintiff felt this centrifugal force, Your Honor, he felt it after 
it hit the bank and started -- he could not have awakened or been awakened 
by any unusual swerving of the car because the police officer testified it 
did not suddenly swerve. There was no application of brakes. The car just 
slowly gradually went off the road. 

THE COURT: There was nothing slow about its going off the road. 

MR. BRADFORD: Yes, Iagree, Your Honor. The angle was slow; 
the speed was terrific. 

Now if that be the case, if Your Honor please, when did the plaintiff 
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awaken? He awakened when the motion of torque and centrifugal force 
flipped the car over. In a split second or fraction -of a second, as. he testi- 
fied, he made an instinctive gesture to save himself in a situation. He was 
in a position of peril, if Your Honor please, from which no one could ex- 
tricate himself. It is a question of time. He did reach for the wheel. bi 
was an instinctive spontaneous gesture to save life, sir, but it is too 
late; he is in the air and going out. He has used the words “flung out.” 
And, if Your Honor please, on his deposition the timing question was never 
fully explained, never fully explained, and on the question of exclusive con- 
trol, asked him, "Did you ever have control of that car?" He said, “No, 
there was not time." He made an effort to gain control, Your Honor, and 
it was instinctive and spontaneous, and under those cases on exclusive con- 
trol I think we have a jury question as to when did he awaken and make that 
instinctive motion to save life. It is a time question, if Your Honor pleases. 

Thank you. 

THE COURT: I do not think I need hear you, Mr. Pledger. 

We have in this case a very unfortunate accident. There is no evi- 
dence whatever of any negligence on the part of the defendant. She was 
driving the car. There is no evidence that she failed to do anything that 
she should have done, or that she did something that she should not have 
done. There is no evidence that she was driving at an excessive rate of 


speed, or in any way recklessly. To be sure, negligence can be proven 
by circumstantial evidence as well as by direct evidence, but there is no 
circumstantial evidence in this instance from which negligence 
could be inferred. There are three possibilities, on the basis of the evi- 
dence, as to what caused the accident. It may have been some inattention 


on the part of the defendant in permitting the car to leave its path. It may 
have been the sudden action of the plaintiff in grabbing the wheel that _ 
caused the accident, or it may have been a defect in the rim or tire, be- 
cause the officer, when he inspected the car after the accident, found that . 
the left front tire was gradually deflating and that the rim on which it was 
mounted had been damaged. Now that damage could have occurred in the 
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accident. It could have existed previously. Consequently the jury would 
have to speculate as to which of the three causes was responsible for the 
accident. It is well settled in this jurisdiction, at least, that when the evi- 
dence is capable of proving either one of two or more possibilities, it does 
not prove any one. There is not even any basis upon which the jury could 
draw a probability, or infer a probability, that one or the other cause was 
responsible for the accident. 

In view of these circumstances the Court has no alternative but to 
direct a verdict in favor of the defendant on the ground that there is no 
substantial evidence of the defendant's negligence justifying the submis- 
sion of the case to.the jury, and this will be the order of the Court. 

You may bring in the jury. 

(The jurors took their seats in the jury box). 

Ladies and gentlemen of the jury, for your information the Court 
desires to state that this case is at an end and that you will be relieved 
from any further responsibility in connection with it. The Court has di- 
rected a verdict in favor of the defendant on the ground that there is no 
sufficient evidence here, no substantial evidence of any negligence on the 
part of the defendant, that it would be necessary to speculate as to whether 
the accident was caused by anything that the defendant did or failed to do, 
or by the plaintiff's grabbing the wheel, or because there was a defective 
tire. Under those circumstances there is insufficient evidence to justify 


any further consideration of the case at your hands. 
* * * * 


{Filed April 30, 1962] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 30th day of April, 
1962, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 
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Mrs. Margaret Reed . Henry Polter 

Miss Frederica H. Dowd Daniel B. Leahy 

William H. Fowler Raymond A. Lyons 

Miss Edna M. Henderson Thomas A. Jeffries 

Donald R. Hilleary Mrs. Imogene R. Brice 

E. Bryan Williams Miss Louise M. Ellis 
who, after having been duly sworn to well and truly try the issues between 
Roger Machanic, plaintiff and Kate Storey, defendant and after this cause 
is heard and given to the jury in charge, they upon their oath say this 30th 
day of April, 1962, that they find for the defendant against said plaintiff, 
by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for —— beld and 


recover of plaintiff her costs of defense. 
HARRY M. HULL, Clerk, 
By /s/ J. Richard Earle Jr. 


Deputy Clerk. 
By direction of 
Judge Alexander Holtzoff 


[Filed May 8, 1962] 
NOTICE OF APPEAL 
Notice is hereby given that Roger Machanic, plaintiff above named, 
hereby appeals to the United States Court of Appeals for the District of 
Columbia Circuit from the order directing a verdict for defendant entered 
in this action on April 30, 1962. 


Dated: May 8, 1962. PIERSON, BALL &DowD 
* # 


By /s/ Lowell J. pradine 


By /s/ David Machanic 
Attorneys for Plaintiff 
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APPELLANT'S REPLY BRIEF 


ARGUMENT 


I. The Evidence Raised an Inference of Negligence on the 
Part of Appellee Sufficient to Take the Case to the Jury. 
Appellee's main argument appears to rest on the assumption that 
the evidence in this case is capable of three equally reasonable infer- 
ences, only one of which is to the effect that appellee was negligent, 
and therefore the evidence is insufficient to support any one inference. 
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In support of this contention appellee quotes certain statements from 
appellant's testimony to the effect that he made contact with the wheel 
and that the tires had been on the car a certain length of time. Aside 
from the fact that these statements are quoted out of context, appellant 
submits that even as they appear in appellee's brief they do not lend 
support to an inference that appellant's action caused the accident, or 
that the accident resulted from the condition of the tires. Appellee in 
her Brief attempts to disguise the facts that she was operating the 
vehicle at the time of the accident, that the vehicle went off the road 
and that appellee herself gave no reason aS to why the accident happened. 
This situation is entirely different from those presented in the cases 
cited by appellee on page 8 of her Brief, since there was no reasonable 
basis in those cases upon which to infer negligence, with the exception 
of Gunning v. Cooley, 281 U.S. 90, 94 (1930). In that case, which in- 
volved medical malpractice, the Supreme Court held that there was 
sufficient evidence of negligence for the case to go to the jury and 
‘where uncertainty as to the existence of negligence arises from a con- 
flict in the testimony or because, the facts being undisputed, fair- 
minded men will honestly draw different conclusions from them, the 
question is not one of law but of fact to be settled by the jury." 


None of the aforesaid cases cited by appellee have even the 
remotest similarity in their facts to the instant case, the main dis- 
tinction being that in all of them except Gunning, supra, the act com- 
plained of logically could have occurred as a result of events completely 
beyond the control of the defendant. In the instant case the most logical 
inference is that the accident was occasioned by appellee's negligence, 
or at least the jury would have been entitled to so find. The evidence 
concerning appellant's behavior upon waking up at most presented an 
issue of contributory negligence, which has in almost all cases in this 
and other jurisdictions been held to be an issue for the jury. Peigh 
ot al. v. Baltimore & Ohio Railroad Co., 92 U.S. App. D.C. 198, 204 
F.2d $91 (1953). Similarly, as pointed out in appellant's main brief, 


3 
the police officer's testimony of his inspection of the car after the 
accident, plus admissions made by appellee to both the appellant and 
the police officer, indicate that there was no reasonable basis whatso- 
ever to support Judge Holtzoff's opinion that an equal inference existed 
that the condition of the tires caused the accident. Therefore the prin- 
ciples set forth in the cases cited by appellee have bearing only in the 
abstract, and are not applicable to the facts of this case. 


Il. Appellant's Behavior Raised Purely Factual Issues 
Which Should Have Been Decided by the Jury. 


Appellee seeks to justify Judge Holtzoff's ruling by citing three 
cases which involve a passenger's grabbing and turning the wheel, _ 
Dobbs v. Sugioka, Colorado Supreme Court, 185 F.2d 784 (1947), Robin- 
son v. Butler, 266 Minn. 491, 33 N.W. 2d 821 (1948), and Murphree v. 
Campbell, Alabama Supreme Court, 97 So. 2d 892 (1957). However, in 


Dobbs and Robinson the facts that the passenger consciously took over 
the operation of the vehicle, turned the wheel, and caused the vehicle 

to leave its path were undisputed and admitted. In Murphree the court, 
sitting without a jury, decided that the passenger's action was an issue 
of fact, and that the facts provided sufficient basis for a verdict for the 
defendant. It is also important to note that in Dobbs the passenger's 
negligence was held to be an issue for the jury, even though he admitted 
turning the wheel and causing the car to go off the road. In the instant 
case, Judge Holtzoff improperly shut off this issue from the jury' Ss con- 
sideration even though there was no evidence that appellant turned the 
wheel or had any control of the vehicle, as shown by the excerpts from 
the testimony quoted below, and for this reason his decision a fortiori 
should be reversed: 


Plaintiff's direct examination: 
Q. Would you describe to the Court and jury the control 


or operation of the Volkswagen after you fell asleep and then 
awakened? 
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A. From the time I awoke until the time I was flying 
through the air was a fraction of a second, and in that 
fraction of a second I didn't have control of the car in any 
way. (J.A. 15) 


Plaintiff's cross examination: 


Q. You had your hands around the wheel, both of your 
hands, isn't that correct? A. I touched and was flung. 
(J.A. 26) 


Q. ... Didn't she [defendant] call you and you dis- 
cussed then that the accident was caused by a tire? 


A. She said she didn't know how the accident was 
caused, but she read in the paper or had been told, it was 
a blowout, so she assumed it was a blowout, but she told 
me several times in the hospital and later that she didn't 
know what caused the accident. 


Q. She told you she didn't know what made the car 
go out — 

A. (Interposing) She didn't know how she lost control 
of the car. 

Q. Were those her exact words? 

A. Yes. 


Q. And did she tell you what she referred to as to 
what made the car go off the highway? Was her conversa- 
tion any more specific than she didn't know what caused 
the car to go off the highway ? 


A. She didn't know how she lost control of the car, 
and read in the paper it was a blowout, and she thought 
it was that, initially at least. That's what she told me. 
(J.A. 29, 30) 


Officer Kemp's direct examination: 
Q. Did Mrs. Kessler give you any reason for this 


accident, sir? 


A. No, sir; she didn't. When I asked her, she didn't 
give me any probable cause for this accident. 


Q. What did she say, sir, when you asked her what 
caused this accident? 


A. She first stated that she did not know; she did not 
know at all what had happened. 
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Q. Did you question the defendant regarding the -work- 
ing of the steering mechanism on this Volkswagen vehicle? 


A. I had asked her if anything had happened to her 
automobile and she told me no. (J.A. 43, 44) 


I. The Law of This Case, Whether It Is Controlled by 
Lex Loci or Lex Port, Se ee 
7 “Case to the Jury. 

Defendant devotes the latter portion of its brief to a discussion of 
conflict of laws principles and seeks to rule out plaintiff's use of the 
"exclusive control" doctrine as being a procedural rule followed in 
Pennsylvania. Appellant submits that this doctrine as expressed in his 
main brief is not a rule of procedure, but is a long and well established 
substantive rule of law in Pennsylvania which sets forth a standard upon 
which liability in cases of this kind can be based. In Endler v. United 
States, 101 F.Supp. 332 (M.D. Pa. 1951), and Watford v. Simon, 163 
F.Supp. 664 (E.D. Pa. 1958), the Federal District Court followed this 
state law of Pennsylvania and cited several Pennsylvania cases which 
set forth the doctrine. Appellant further submits that the exclusive 
control doctrine is merely a term applied by the Pennsylvania courts 
to a well established principle accepted in courts of almost all the 
states and the District of Columbia to the effect that when a car leaves 
the road for no apparent reason while in the exclusive control of the 
operator, a prima facie case of negligence arises. 151 ae 876 
(1944); 79 A.L.R. 2d 1 (1961). 


There appear to be no cases in the District of Columbia which 
set forth the above principle with the clarity of the Pennsylvania courts, 
possibly because of the absence of major arterial highways within the 
metropolitan area of this jurisdiction. However, this Court in Haw v. 
Liberty Mutual Insurance Company, 180 F.2d 18, 23 (D.C. Cir. 1950) 
cited and expressly approved the doctrine as set forth in 151 A-L.R. 
876 (1944), Bonbrest v. Lewis, D. C. Mun. App. 1947, 54 A.2d 751 and 
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Schwartzback v. Thompson, D.C. Mun. App. 1943, 33 A.2d 624 (both 
cases involving the striking of a parked vehicle) to the effect that under 
certain circumstances evidence of a car leaving its normal path raises 
a prima facie case of negligence on the part of the operator. 


The Court stated as follows: 


‘Appellant also argues as error, first, that there was 
no evidence of negligence and, second, that contributory 
negligence was conclusively proved. The circumstances 
of the accident are disputed. There is testimony both to 
the effect that the operator of the bulldozer permitted it to 
swerve, and also that it went straight; that the terrain was 
smooth and that it was rough; that Giacomo's hand was 
well away from the side of the truck and, on the contrary, 
that he held the board with his hand directly behind the 
truck. The jury chose to believe the plaintiff. That plain- 
tiff's evidence made out a case for the jury seems clear. 
It has been held consistently that when a moving vehicle 
strikes a stationary object which is not out of its proper 


place, a prima facie case of negligence is established. 
While such cases generally have involved the unintentional 
striking of a parked vehicle, the rule there established 
seems applicable here. The bulldozer was meant to move 
the truck, not to hit Giacomo's hand, As there is sufficient 
evidence to support the verdict, it is not the province of 
this court to interfere." (Emphasis supplied) 


It would appear from the above that even if the law of Pennsyl- 
vania is not applied to the facts of this case, as appellant contends it 
should be, appellant is equally entitled to have his case go to the jury 
in accordance with principles long accepted in this jurisdiction. 


CONCLUSION 


The record clearly shows that there was sufficient evidence to 
allow this case to go to the jury. The jury would not have had to in- 
dulge in speculation. Instead it would have weighed the inference of 
appellee's negligence, along with the evidence of her admissions and 
the testimony of appellant and the police officer, against whatever 
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exculpatory testimony she would have offered. It would not have been 
bound to accept the inference of negligence as being conclusive, but 
merely to exercise its normal functions as a jury. Appellant was im- 
properly deprived of having his case decided by the jury, and the 
District Court's judgment should be reversed. 


Respectfully submitted, 


DAVID MACHANIC 


1000 Ring Building 
Washington 6, D. C. 


Attorney for Appellant 


Of Counsel: 


PIERSON, BALL & DOWD 
Washington 6, D. C. 
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(i) 
STATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee the question is: 

Where at the conclusion of the plaintiff's case the 
evidence showed three possible and equally reasonable | 
inferences as to the cause of an automobile accident, only 
one of which is consistent with the hypothesis that the | 
defendant driver was negligent, was the District Court _ 
correct in directing a verdict for the defendant? 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The District Court Properly Directed a Verdict 
At the Conclusion of the Plaintiff's Case on 
Liability, Because . - 3 


(1) There was no direct evidence of the cause 
of the accident and plaintiff failed to carry 
the burden of proving any melee on 
the part of the defendant 3 


(2) Three possible inferences may be reasonably 
drawn from the evidence but for only one of 
which defendant could have been responsible 


(3) In this state of the evidence the District 


Court had no alternative but to take the case 
from the jury : x 


The Law of the Forum, the District of Columbia, 
And Not the Law of Pennsylvania, Lex Loci Delicti, 
Controls as to the Sufficiency of the Evidence to 
Warrant Submission of the Case to the Jury 
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COUNTERSTATEMENT OF THE CASE 
Where reference is hereinafter made to the proceedings in the 
District Court the parties will be referred to as they appeared therein, 
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The detailed summary of the proceedings and evidence contained 
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In the course of the cross-examination of the plaintiff, when 
confronted with his deposition taken before trial, plaintiff admitted 
that the left front tire of the automobile had been on the left front 
wheel since the plaintiff purchased the automobile and that at the time 
of the accident the automobile had traveled 35,000 miles (J.A. 17-18). 


Further in his cross-examination, also when confronted with his 
deposition, plaintiff testified as follows: When he awakened he 
instinctively reached for the steering wheel and "reached over and got 
my hands on the wheel" (J.A. 22); that the first thing he remembered 
when he awakened was grabbing the wheel (J.A. 23); that he had one 
hand on each side of the wheel "in a normal driving fashion" (J.A. 24); 
that at that time he saw nothing ahead of him and the car could have 
been on the highway (J.A. 24); that in reaching for the steering wheel 
with both hands he was making an effort to get the car back in control 
(J.A. 25); and that he doesn't know what the car did after he grabbed 
the wheel or what he did (J.A. 26). 


Later in response to a question by the Court he testified that he 
did not know whether the car was on the highway when he came to 
(J.A. 27). 


Subsequently, in his cross-examination, he admitted that when 
he awakened he made no observation as to where the car was or what 
the driver was doing and admitted that he reached for the steering 
wheel for the purpose of trying to steer the automobile and to "get it 
back in control" (J.A. 28). 


Plaintiff further admitted that after the accident that he had a 
conversation with the defendant in which defendant told him that she 
did not know what had caused the accident but based on a newspaper 
article, which was identified, assumed that it "was a blowout" (J.A. 29). 


3. 
SUMMARY OF ARGUMENT 


At the conclusion of the plaintiff's case on the issue of liability, 
which consisted only of the testimony of two witnesses, - the plaintiff, 
who was a passenger riding in his own automobile, and a Pennsylvania 
State Trooper-the evidence adduced completely failed to establish the 
cause of the accident in question. There was no evidence of excessive 
speed or any improper driving by the defendant driver and a complete 
absence of proof of any act or omission of the defendant which might 
have caused the accident. | 


On defendant's motion for directed verdict, Judge Holtzoff held 
that there were three possible inferences to be drawn from this 
evidence: 


1. That in some unexplained manner defendant may have lost 


control of the car; or, 


2. The action of the plaintiff in grabbing the steering wheel in hn 
attempt to control the car after his sudden awakening caused be 


accident; or, 


3. A failure or blowout of the left front tire may have caused the 
accident inasmuch as there was no evidence to establish that the damage 
to the tire and wheel observed by the police officer had occurred before 
or as a result of the accident. , 


Judge Holtzoff ruled that these three possible inferences were 
equally reasonable and that where the evidence was capable of proving 
any one of three possibilities, it failed to prove any one of them and 
granted the motion. | 


Judge Holtzoff's ruling was clearly correct. Plaintiff, upon whom 
the burden of proof rested, had wholly failed to prove the cause of the 
accident or any negligence on the part of the defendant. 
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Although the accident occurred in the State of Pennsylvania, the 
“exclusive control" doctrine relied upon by appellant by reason of which 
an inference of negligence is established does not apply or control 
because under established principles of conflict of laws, it is the law 
of the forum, the District of Columbia, which controls the question of 
the sufficiency of the evidence to warrant submission of the case to the 
jury. The law of this jurisdiction clearly supports Judge Holtzoff in 
refusing to submit this case to the jury, as this would have been tan- 
tamount to permitting them to reach a verdict based solely on specula- 
tion and conjecture as to the unexplained cause of this accident. 


ARGUMENT 


THE DISTRICT COURT PROPERLY DIRECTED A 
VERDICT AT THE CONCLUSION OF THE 
PLAINTIFF'S CASE ON LIABILITY, BECAUSE: 


(1) There was no direct evidence of the cause of the 
accident and plaintiff failed to carry the burden of 
proving any negligence on the part of the defendant. 


It is, of course, elementary in tort litigation that the burden of 


proof rests upon the plaintiff to establish by a preponderance of the 


evidence that the accident complained of was proximately caused by the 
negligence of the defendant and that such negligence was the proximate 
cause of the plaintiff's injuries. Mere proof of the happening of an 
accident is no proof of the requisite negligent conduct in this or any 


other case. Pennsylvania Railroad Company v. Pomeroy, 1956, 99 U.S. 
App. D.C. 272, 239 F. 2d 435, cert. den. 353 U.S. 950. 


Plaintiff's counsel called only two witnesses on the issue of 
liability for the accident, the plaintiff himself and Officer Paul C. Kemp, 
Pennsylvania State Trooper. It is significant to note that counsel did 
not call the defendant whose deposition he had taken before trial. It is 
submitted that any fair appraisal of the testimony of these two witnesses, 
as set forth in the Joint Appendix and summarized in Appellant's 
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Statement of the Case, as supplemented by the Counterstatement herein, 
will reveal that there was no proof or explanation of the cause of this 
accident. No negligent operation of the automobile on the part of the 
defendant was even suggested. The cause of the accident, on this 
record, remains a mystery and unexplained. There is a complete 


failure of any proof of negligence on the part of the defendant and the 
plaintiff wholly failed to carry the burden of proof imposed upon him, 
even indulging him with all possible favorable inferences that can be 


drawn from this evidence. 


(2) Three possible inferences may be reasonably drawn 
from the evidence but for only one of which defendant 
could have been responsible. 


In granting the motion for a directed verdict at the conclusion of 
plaintiff's evidence on the issue of liability, Judge Holtzoff aptly stated: 


We have in this case a very unfortunate accident. 
There is no evidence whatever of any negligence on the | 
part of the defendant. She was driving the car. There 
is no evidence that she failed to do anything that she 
should have done, or that she did something that she 
should not have done. There is no evidence that she 
was driving at an excessive rate of speed, or in any 
way recklessly. To be sure, negligence can be proven 
by circumstantial evidence as well as by direct evidence, 
but there is no circumstantial evidence in this instance’ 
from which negligence could be inferred. There are three 
possibilities, on the basis of the evidence, as to what | 
caused the accident. It may have been some inattention’ 
on the part of the defendant in permitting the car to 
leave its path. It may have been the sudden action of 
the plaintiff in grabbing the wheel that caused the 
accident, or it may have been a defect in the rim or 
tire, because the officer, when he inspected the car 
after the accident, found that the left front tire was 
gradually deflating and that the rim on which it was 
mounted had been damaged. Now that damage could have 
occurred in the accident. It could have existed pre- 
viously. Consequently the jury would have to speculate. 
as to which of the three causes was responsible for the 
accident. It is well settled in this jurisdiction, at 
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least, that when the evidence is capable of proving 

either one of two or more possibilities, it does not | 

prove any one. There is not even any basis upon 

which the jury could draw a probability, or infer a 

probability, that one or the other cause was res- 

ponsible for the accident." (J.A. 49-50) 

This is a fair and accurate appraisal of the evidence. As has 
already been stated, and as Judge Holtzoff correctly held, there was no 
evidence of anything that defendant either did or refrained from doing 
that in anyway contributed to the cause of the accident. In fact there is 
no testimony whatever of anything that the defendant did or did not do 
from the time when the plaintiff fell asleep in the automobile until the 
accident occurred. When plaintiff was awakened from his sleep he not 
only did not know what defendant was doing but he was not even aware 
of her presence in the car (J.A. 25). Nevertheless, as Judge Holtzoff 
stated, even in the absence of any evidence of negligence, at the con- 
clusion of the plaintiff's case a possible inference existed that the un- 
explained accident was somehow caused by the failure on defendant's 


part to maintain control. 


An equally available inference was that the accident was caused 
solely by the conduct of the plaintiff who, when awakened, immediately 
reached or "grabbed" for the steering wheel, and seized it with both 
hands "in a normal driving fashion" with the intention of attempting to 
steer and control the movement and direction of the automobile 
(J.A. 22-28). 


This was direct intentional action on the plaintiff's part from 
which a clear inference could be drawn that it affected the direction of 
the automobile. There was no evidence as to whether at the time he 
grabbed the wheel the automobile was on or off the highway (J.A. 28). 


In Dobbs v. Sugioka, Colorado Supreme Court 1947, 185 P. 2d 784, 
the Court held that owner-defendant's action in grabbing the wheel, after 
he had been sleeping, when the car began to skid on the wet pavement 
was the proximate cause of the driver-plaintiff's injuries and said: 
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"These parties shared the driving, exchanging from time 
to time. On the last lap plaintiff, an experienced driver, 
was at the wheel. Ona wet pavement the car began to | 
skid. Defendant 'grabbed' the wheel. It turned around, | 
overturned and went into the ditch and plaintiff sustained 
the injury complained of. It is sufficient to say that in| 
our opinion the record discloses ample evidence to sup- 
port a finding that defendant's conduct was the proximate 
cause of the accident and injury." 


See also: 
Robinson v. Butler, 1948, 266 Minn. 491, 33 N.W. 2d 821. 
Murphree v. Campbell, Alabama Supreme Court 1957, 97 So.2d 892. 
Blashfield - "Encyclopedia of Automobile Law and Practice” - 


Section 2338, at page 472, says: 
"Where the operation of the car is entrusted by the owner 
to some other person, who is a competent driver, and, 
during the course of the trip, at a time of threatened dan- 
ger or the like, the owner grabs the steering wheel and 

attempts to assume the guidance and operation of the | 
vehicle, such conduct may well be deemed and treated as 
being grossly negligent.” 


The third possible inference is that the accident was caused by 
a failure or blowout of the left front tire. The plaintiff admitted that 
the left front tire was an original tire that had been in use since the 


automobile was purchased and had been on the left front wheel for about 
35,000 miles of operation (J.A. 17-18). Immediately after the accident 
Trooper Kemp testified that all tires were intact except the left front 
tire which was leaking slightly and in the process of deflating when he 
examined it, for the very apparent reason that "the rim on which the 
tire was mounted had been damaged severely to the point where it was 
unable to hold air any more" (J.A. 39). There being no evidence of the 
condition of the tire or the rim immediately prior to the accident, as 
Judge Holtzoff held, it was equally consistent to infer that the damage 
to the tire or rim occurred prior to the time the automobile left the 
road, which made the car unmanagable and which could have caused the 
accident. | 
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(3) In this state of the evidence the District Court 
had no'alternative but to take the case from 
the jury. 

It is the law of this jurisdiction that where the evidence is capable 
of either one of two or more equally reasonable inferences it cannot be 
deemed sufficient to prove either. One of the earliest and clearest state- 
ments of this rule is found in the opinion of Judge Taft, then a Circuit 
Judge, in Ewing v. Goode, 78 F. 422, 444, where he stated: 


"When a plaintiff produces evidence that is consis- 
tent with an hypothesis that the defendant is not negligent, 
and also with one that he is, his proof tends to establish 
neither." 


The Supreme Court approved this principle in Gunning v. Cooley , 281 
U.S. 90, 94, 50 S.Ct. 231, 74 L.Ed. 720, quoting this statement of Judge 
Taft. In Pennsylvania R. Co. v. Chamberlain, 288 U.S. 333, 339, 43 S.Ct. 
391, 393, 77 L.Ed. 819, the Court said: 


"We, therefore, have a case belonging to that class 
of cases where proven facts give equal support to each of 
two inconsistent inferences; in which event, neither of them 
being established, judgment, as a matter of law, must go 
against the party upon whom rests the necessity of sustaining 
one of these inferences as against the other, before he is en- 
titled to recover." 


This principle has been adopted and followed by numerous decisions of 
this Court. See: Kelly Furniture Co. v. Washington Ry. & Electric Co., 
1935, 64 App. D.C. 215, 217, 76 F.2d 985; Capital Transit Co. v. Gamble, 
1947, 82 U.S. App. D.C. 57, 58, 160 F.2d 283. 


It is further submitted, as Judge Holtzoff properly commented, 
to have sent this case to the jury would have been simply to countenance 
sheer speculation or conjecture. Liability of the defendant may not be 


left to such conjecture or supposition. Collins v. District of Columbia, 
1931, 60 App. D.C. 100, 48 F.2d 1012, 1014; MacMaugh v. Baldwin, 1956, 
99 U.S. App. D. C. 247, 239 F.2d 67. 
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THE LAW OF THE FORUM, THE DISTRICT OF COLUMBIA, 
AND NOT THE LAW OF PENNSYLVANIA, LEX LOCI DELICTI, 
CONTROLS AS TO THE SUFFICIENCY OF THE EVIDENCE TO 

WARRANT SUBMISSION OF THE CASE TO THE JURY. | 


The principal reliance of appellant is on the so-called "exclusive 
control" doctrine announced by the Courts of Pennsylvania, particularly 
in Kotal v. Goldberg, 1953, 375 Pa. 397, 100 A.2d 630, and applied by 
the United States District Court for the Eastern District of Pennsylvania 
in Watford v. Simon, 1958, 163 F. Supp. 664, 665, which creates an in- 
ference of negligence on the part of the operator of a motor vehicle and 
this inference, under the case law of Pennsylvania, is sufficient to take 
the case to the jury. This contention ignores the clear principle of con- 
flict of laws that while in a tort action lex loci delicti controls the sub- 
stantive rights of the parties and establishes the standard of conduct, 
it is the law of the forum, lex fori, in this instance the District of Columbia, 
which controls all matters of procedure or application of the standard 
of conduct. This rule is particularly well stated by Judge Justin Miller 
of this Court in Tobin v. Pennsylvania Railroad, 1938, 69 App. D.C. 262, 
100 F. 2d 435, 436, as follows: 

"The law applicable to the case, so far as it concerns the 

standard of conduct required of the parties, is the law | 

of the place of injury, hence, the law of Pennsylvania; but 

the application of the standard must be made according to the 

law of the forum for that is a procedural matter. Consequently , 


the question whether there is sufficient evidence to take the 
case to the jury must be determined according to the law of 


the District of Columbia.” (emphasis supplied) 
In support of the underscored language above, the opinion cites in a foot- 
note the Restatement, Conflict of Laws (1934), Secs. 380, 594, 595. The 
cited Sec. 595 of the Restatement states: | 


(1) The law of the forum governs the proof in court 
of a fact alleged. 


(2) The law of the forum governs presumptions and 
inferences to be drawn from evidence." (emphasis 
supplied) 


See also Boland v. Love, 1955, 95 U.S. App. D.C. 337, 222 F.2d 27; 
Molinaro v. Scott Brothers, Inc., 1955, 97 U.S. App. D.C. 199, 229 F, 
2d 773. 


This rule has also been followed in the other Circuits, represen- 
tative cases being Boyle v. Ward (CCA 3, 1942), 125 F.2d 672; Alexander 
v. Inland Steel Company, (CCA 8, 1958), 263 F.2d 314, 319-320; and 
Lobel v. American Air Lines, (CCA 2, 1951), 192 F.2d 217, cert. den. 
$42 U.S. 945. In Lobel the Second Circuit held that it was error for the 
District Court in New York to charge the jury on the doctrine of res 


ipsa loquitur under the law of Indiana, where the accident occurred, 


where the New York law did not recognize the doctrine under the cir- 
cumstances, as res ipsa was a procedural rule of evidence and its ap- 
plication was governed by the law of the forum. 


Accordingly, the effect given by the Pennsylvania courts to the 
"exclusive control" doctrine is not binding on a District of Columbia 
court trying a case of a Pennsylvania accident with respect to the effect 
to be given inferences or presumptions, as it is the law of the District 
of Columbia and not the law of Pennsylvania which is controlling on the 
court in determining whether the evidence is sufficient to warrant sub- 
mission of that case to the jury. 


However, even if the Court were to give the full effect to the 
“exclusive control" doctrine urged by appellant, the doctrine is clearly 
not applicable here because even from this meager evidence defendant 
did not have the requisite exclusive control of the automobile because of 
the interference with control exercised by the plaintiff in grabbing for 
and placing his hands on the steering wheel in a normal driving fashion 
in an admitted attempt to control the automobile immediately before the 
accident, as already discussed. 


CONCLUSION 


This record clearly demonstrates that there was no credible 
evidence before the District Court which even tended to establish the 
cause of the accident or any negligence on the part of the defendant. 

The cause of the accident remains a mystery. To submit this case to 

the jury would merely have been an invitation to indulge in sheer spec- 
ulation and conjecture. The District Court was clearly correct in re- 
fusing to submit this case to the jury and its judgment should be affirmed. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING BY THE DIVISION 
OR FOR A HEARING IN BANC 


Appellant moves the Court pursuant to Rule 26 of this Court to 
grant a rehearing by the Division which heard and decided this case, or 
in the alternative, for a hearing in banc pursuant to 28 U.S.C.A. 46, upon 
the following grounds which will hereinafter be more fully explained. 


1. On this record the Court was not warranted in changing the pro- 
cedural rule of res ipsa loquitur for the District of Columbia in order to 
make the law of the forum conform for the purposes of this case to the 
law of the State of Pennsylvania. 
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2. The decision of the Court undermines and tends to destroy an 
established procedural rule of the District of Columbia as to the 
sufficiency of evidence which will require submission to a jury of a 
cause of action arising outside of the District of Columbia. 


3. The decision constitutes a dangerous precedent which would 
tend hereafter to seriously restrict the right of a trial court to direct 
verdicts in personal injury litigation. 


(1) On This Record the Court Was Not Warranted in 


Changing the Procedural Rule of Res Ipsa Loquitur 
for the District of Columbia in Order to Make the 
Law of the Forum Conform for the Purposes of 
This Case to the Law of the State of Pennsylvania. 

The evidence adduced by the plaintiff below, which neither estab- 
lishes a cause for the accident nor any negligence whatever on the part 
of the defendant, is thoroughly discussed in the briefs and appears in 
Judge Washington's ‘opinion. While these meager facts need not be 
detailed herein, it should be pointed out that the only witness as to the 
accident was the plaintiff himself. The Pennsylvania State Trooper who 
also testified on the issue of liability did not see the cause of the acci- 
dent and from his position 800 feet away saw only a dust cloud after the 
Volkswagen had left the highway and then saw it turn over and throw 
the plaintiff out. Any objective reading of the plaintiff's testimony 
leaves the cause of the accident a complete mystery, but it does affirm- 
atively appear both in his direct and cross-examinations that the 
plaintiff upon being awakened from sleep attempted to assume control 
of the operation of the automobile. 


In summarizing the plaintiff's testimony on this point, J udge 


Washington stated, and this summary was repeated by Judge Miller in 


the dissent: 


" _ , On cross-examination the plaintiff indicated 
that he had upon awakening ‘grabbed’ or "touched’ the 
steering wheel with both hands 'in a normal driving 
fashion,’ that he 'was making an effort’ to steer and 
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‘get the car back in control.' He admitted that the car | 
could then have been on the highway, and that 'I assume 
it was,’ but stated that he didn't actually know where it. 


was. w 


Judge Washington applied the doctrine of res ipsa loquitur to this state 
of facts. Judge Miller strongly dissented on this point commenting that 
the majority in invoking res ipsa was changing the rule heretofore 
obtaining in this District, pointing out with clarity and force that here- 
tofore for the doctrine to apply the device, instrumentality or cause of 
the accident must be in the defendant's control, citing Washingt on Loan 
& Trust Co. v. Hickey, 78 U.S. App. D.C. 59, 61, 137 F.(2d) 677, 679 
(1943), and Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 338, 
127 F.(2d) 329, 330 (1942). This necessary element for the application 
of the rule is missing in this case because the only reasonable infer- 
ence that can be drawn from this evidence is that the plaintiff reached 
or grabbed for the wheel, had his hands upon it, however momentarily, 
with the express intent on his part to gain control of the automobile. 
Even a fleeting contact with the steering wheel of an automobile ona 
turnpike could have disastrous consequences, as it did in this case. 
This was a clear interference with the defendant's control and as Judge 
Miller correctly pointed out rendered res ipsa completely inapplicable 
because the exclusiveness of the control by the defendant of the instru- 
mentality was not present. 


The next step in the reasoning of the majority is to agree with the 


correctness of the rule of the Pennsylvania cases recognizing an in- 
ference of negligence by holding "that a case arising solely within the 
District of Columbia on facts like the present should be allowed to go 
to the jury." Cited in support of this statement is Haw v. Liberty Mut. 
Ins. Co., 86 U.S. App. D.C. 86, 91, 180 F.2d 18, 23 (1950), but it is sub- 
mitted that the rule of the Haw case, as well as the two Municipal Court 
cases therein cited, is not as broad as the proposition for which it is 
cited and does not control here under the facts of this case. While it 
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may very well be that there should be an inference of negligence where 
a moving car strikes an unattended parked car or, as in Haw, where 
the bulldozer was meant to move a truck and not to hit the injured em- 
ployee's hand, it is submitted that we have in the instant case a far 
different situation, because while it is true that after the automobile 
left the road it struck a stationary embankment, the proper area of 
concern here is not that the car struck the embankment but what 
caused it to leave the roadway in the first place. The striking of the 
embankment was merely a circumstance or condition of this accident 
and not the cause of it. As Judge Holtzoff pointed out there are three 
equally permissible inferences as to what may have caused the Volks- 
wagen to leave the roadway but there is no proof or any evidence which 
would enable greater credence to be given to any one of these possible 
inferences. As Judge Miller stated in his dissent this is simply not a 
case for the application of either res ipsa or any other inference of 
possible negligent conduct. 


To apply the doctrine of res ipsa to the facts of this case in order 


to support a reversal, it is respectfully submitted, seriously over- 
extends the doctrine and creates needless confusion as to its applica- 


tion in future cases. 


(2) The Decision of the Court Undermines and Tends to 
Destroy an Established Procedural Rule of the 
District of Columbia as to the Sufficiency of Evidence 
Which Will Require Submission to a Jury of a Cause 
of Action Arising Outside of the District of Columbia. 

While recognizing the correctness of Tobin v. Pennsylvania Rail- 
road, 1938, 69 App. D.C. 262, 100 F.2d 435, 436, as reasserted in 
Boland v. Love, 1955, 95 U.S. App. D.C. 337, 222 F.2d 27, and Molinaro 
er er 97'U.8. App. D.C. 199, 229 F. 2d UWS 
v. Scott Brothers, Inc., 1955/ that it is the law of the forum that deter- 
mines the question whether there is sufficient evidence to take a case 
to the jury rather than the law of the place of injury which concerns 


only the standard of conduct, the majority opinion proceeds on the 
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premise that the law of Pennsylvania determines "whether the particu- 


lar conduct involved here is or is not negligent." The quoted language 
is from the opinion in Boland, supra, which involved an entirely differ- 
ent factual situation relating to the liability of the owner of an anto- 
mobile for its negligent use by a driver who took the automobile without 
the owner's permission. Following this approach the majority opinion 
attempts to apply the law of Pennsylvania in an effort to show that what 
happened in this case would be held to be negligent conduct in that state. 
It is respectfully submitted that the fallacy of this reasoning is that 
under the law of Pennsylvania where the automobile was in the exclu- 
sive control of the defendant and the accident was such that does not 
normally occur, the negligence of the driver may be inferred and the 

case permitted to go to the jury on the basis of this inference. See 
Watford v. Simon, U.S. D. C. E.D. Pa., 1958, 163 F. Supp. 664, 665, 
following Kotal v. Goldberg, 1953, 375 Pa. 397, 100 A.2d 630. Such an 
inference of negligence does not become a part of the standard of con- 
duct within the meaning of Tobin. It is only a procedural rule of evi- 
dence and the effect to be given such an inference does not flow from 
the law of the place of the accident but from the law of the forum. This 
principle is recognized by Judge Miller in his dissenting opinion and is 
more fully discussed in appellee's brief with particular emphasis on 
Boyle v. Ward (CCA 3, 1942), 125 F.2d 672; Alexander v. Inland Steel Steel 
Company (CCA 8, 1958), 263 F.2d 314, 319-320; and Lobel v. American 
Air Lines (CCA 2, 1951), 192 F.2d 217, cert. den. 342 U.S, 945. 


It is accordingly respectfully submitted that the majority opinion 
ignores this well established principle and rewrites the conflict of laws 
rule governing the application of inferences and presumptions, which 
are merely procedural rules of evidence, which have always heretofore 
been recognized as being controlled exclusively by the law of the forum. 
The decision therefore injects a note of uncertainty into the field of 
reasonable certainty which here Bore obtained. 
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(3) The Decision Constitutes a Dangerous Precedent 
Which Would Tend Hereafter to Seriously Restrict 
the Right of a Trial Court to Direct Verdicts in 
Personal Injury Litigation. 


As Judge Miller aptly stated in his dissenting opinion: "the sum 
and substance of appellant's evidence is that an accident occurred." 
This is a fair and accurate characterization of the state of the evidence 
at the conclusion af the plaintiff's case below. The facts detailed in the 
meager testimony are fully discussed in the briefs and in the majority 
opinion and need not be repeated here. The oral opinion of Judge 
Holtzoff, which appears in the record, fully states the basis for the 
granting of the motion for directed verdict: 


we have in this case a very unfortunate accident. 
There is no evidence whatever of any negligence on the 
part of the defendant. She was driving the car. There is 
no evidence that she failed to do anything that she should 
have done, or that she did something that she should not 


have done. There is no evidence that she was driving at 
an excessive rate of speed, or in any way recklessly. To 
be sure, negligence can be proven by circumstantial evi- 
dence as well as by direct evidence, but there is no cir- 
cumstantial evidence in this instance from which negli- 
gence could be inferred. There are three possibilities, 

on the basis of the evidence, as to what caused the acci- 
dent. It may have been some inattention on the part of 

the defendant in permitting the car to leave its path. It 
may have been the sudden action of the plaintiff in grab- 
bing the wheel that caused the accident, or it may have 
been a defect in the rim or tire, because the officer, when 
he inspected the car after the accident, found that the left 
front tire was gradually deflating and that the rim on which 
it was mounted had been damaged. Now that damage could 
have occurred in the accident. It could have existed pre- 
viously. Consequently the jury would have to speculate as 
to which of the three causes was responsible for the acci- 
dent. It is well settled in this jurisdiction, at least, that 
when the evidence is capable of proving either one of two 
or more possibilities, it does not prove any one. There is 
not even any basis upon which the jury could draw a proba- 
bility, or infer a probability, that one or the other cause 
was responsible for the accident." (J.A. 49-50) 
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It is apparent that plaintiff wholly failed to carry the burden of 
proof imposed upon him in establishing, even inferentially, any act or 
omission on the part of defendant which even tended to cause the acci- 
dent, which on this record remains completely unexplained. : 


In such a case, until this Court decided this one, clear, well 
reasoned and convincing authority required the trial court to take the 
case from the jury. This principle is more thoroughly discussed in 
appellee's brief and in Judge Miller's dissenting opinion, but for pur- 
poses of emphasis, see: Ewing v. Goode, 78 F. 422, 444; Gunning v. 
Cooley, 281 U.S. 90, 94, 50 S.Ct. 231, 74 L.Ed. 720; Pennsylvania R, 
Co. v. Chamberlain, 288 U.S. 333, 339, 43 S.Ct. 391, 393, 77 L.Ed. 819. 


If this decision stands, it is respectfully submitted, any District 
of Columbia trial court will be confronted with a dangerous precedent 
and feel compelled to act with constraint in personal injury cases to 
which res ipsa does not apply, where a plaintiff, as here, has wholly 
failed to carry the burden of proof not only of explaining an accident but 
in proving any negligent conduct proximately causing such accident. It 
is difficult to conceive of a stronger case for the direction of a verdict 
than this one and it would be difficult indeed for defendants ever to be 
entitled to the intervention of a trial court in taking a case from a jury 
as a matter of law if this decision is allowed to stand. | 

For the foregoing reasons it is respectfully submitted that the 
Petition for Rehearing by the Division or for a Hearing In Banc should 
be granted. ! 

Respectfully submitted, 


CHARLES E, PLEDGER, Jr. 


JUSTIN L, EDGERTON 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellee 


I certify, under the provisions of Rule 26 of this Court, that the 


above petition is presented in good faith and not for purposes of delay. 


JUSTIN L. EDGERTON 


925 Washington Building 
Washington 5, D. C. 


Attorney for Appellee 


Service of a copy of the foregoing Petition for Rehearing by the 
Division or for a Hearing In Banc is hereby acknowledged this 5th day 


of April, 1963. 


DAVID MACHANIC 


1007 Ring Building 
Washington 6, D. C. 


Attorney for Appellant 
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1. The Court Correctly Held That There Was a 
Permissible Inference That the Accident 
Resulted From the Driver's Negligence. 


Judge Washington stated in the Opinion: 


"In the absence of anything more, the accident being 
otherwise unexplained, it is obvious that the car would | 
not ordinarily have left the road and collided with the ém- 
bankment unless someone had been negligent, and the in- 
ference is certainly permissible that the accident resulted 
from the driver's negligence, assuming that the defendant 
driver had control over the driving. Since the plaintiff 
testified that he did not control the car in any way, and his 
other testimony on direct examination could be taken as tending to 


support this categorical conclusion, we are required for 
oses of the motion for a directed verdict, to treat this 
testimony favorably and assume that the defendant was in 


exclusive control. Clearly, then, the plaintiff's evidence 

made a case for the jury, and the jury, if it credited his 

statement that he was not in control, could find that the 

defendant driver controlled the driving, that she must — 

have been and was negligent, and that this negligence _ 

caused the accident and the resulting injury to the plain asi 

(Emphasis supplied) (P. 7 Opinion) 

Appellee attempts to avoid this logical reasoning of the majority 
opinion by arguing in her petition that she did not have exclusive control 
of the vehicle. However, appellee completely overlooks the fact that the 
issue of control was purely a factual matter for the jury to decide and, 
as pointed out by Judge Washington, appellant testified categorically that 
he did not have control of the vehicle in any way. By assuming other- 
wise for purposes of argument, appellee invades the province of the jury 
and violates the well accepted doctrine in the District of Columbia that 
on a motion for directed verdict plaintiff's evidence must be viewed 
favorably to him, Shewmaker v. Capital Transit Co., 79 US. App. D.C. 
102, 143 F.2d 142 (1944) and other cases cited in the majority opinion. 


(P. 5 Opinion) 


Appellee further states, in a highly confusing paragraph in her 
petition, that the rule set forth in Haw v. Liberty Mutual Insurance Co., 
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36 U.S. App. D.C. 86, 91, 180 F.2d 18, 23 (1950) that "when a moving 
vehicle strikes a stationary object which is not out of its proper place, 
a prima facie case of negligence is established" does not apply in this 
case because "the striking of the embankment was merely a circum- 
stance or condition of this accident and not the cause of it." (P. 4 
Petition), However, the majority opinion, in applying Haw to the facts 
of this case, correctly pointed out that the ruling in Haw is consonant 
with the overwhelming authority in Pennsylvania and other states for 
the proposition that "where an automobile leaves the highway and col- 
lides with a stationary object off the road, causing injury to a: passenger, 
negligence on the part of the driver may be presumed or inferred (1) if 
the driver exclusively controlled the operation of the car, (2), if the 
accident would not ordinarily have happened unless the driver in control 
had failed to use due care, and (3) if the cause of the accident is not 
otherwise explained or shown." (P. 5 Opinion) 


2. The Procedural Rules of This Forum Governing 
Sufficiency of Evidence Were Correctly Applied 
by the Court. 


Appellee, in arguing that the majority opinion did not follow the 
proper procedural rules, states that the decision of this Court "injects 
a note of uncertainty into the field of reasonable certainty which here- 


tofore obtained." (P. 5 Petition). However, the court simply held that 
the reasoning of the Pennsylvania cases and the overwhelming number 
of cases in 79 A.L.R. 2d 1 (1961) should also be applied to cases arising 
solely in the District of Columbia, and that such reasoning is in fact 
consonant with Haw v. Liberty Mutual Insurance Co., supra, previously 
decided by this Court. The logic of all of these cases has never been 
clearly disputed by appellee, and by attempting to interject inapplicable 
conflict of laws rules appellee is in fact creating the very uncertainty 

of which she complains. 
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WHEREFORE it is respectfully submitted that the Petition for 


Rehearing, etc. should be denied. 


DAVID MACHANIC 


1000 Ring Building 
Washington 6, D. C. 


Attorney for Appellant 


Of Counsel: 


PIERSON, BALL & DOWD 
1000 Ring Building 
Washington 6, D. C. 
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Justin L. Edgerton 
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